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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601. et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 1317) 
In re BLENHEIM CREAMERY CORPORATION. AMA Doc. No. 27-73. Decided Sep- 


cember 9, 1946. 


Order No. 27—Effect of Lack of Evidence in Record Upon Validity of 
Amendment of Order Affecting Particular Handler 


Where petitioner, a first handler, transferred milk to a second handler, Tus- 
can Dairy Farm, at which plant milk was also received from Tuscan's 
own farm production, contended that the market administrator, in assess- 
ing petitioner’s milk, on the basis of an amendment to the order. first 
subtracted the milk received from Tuscan’s own farm production from 
the various classes of utilization at Tuscan’s plant and then classified 
petitioner’s milk in accordance with the remainder, it is held that it is 
doubtful from the contents of the notice of the amendment that anyone 
anticipated its result, and since the record does not contain any evidence, 
or even reason for the change, the petitioner is entitled to an exemption 
from the obligation imposed by virtue of the amendment, and the matter 
is returned to the market administrator to reclassify petitioners mil 
at the Tuscan plant before subtracting pro rata from each class the 
milk received from Tuscan’s own production. 

Agriculture Decisions Followed 


In re Kraft Cheese Company, 1 A.D. 216 (1942); In re Dairy Specialties, Inc.. 
3 A.D. 1, 373. 

Mr. Sidney C. Winton, of Hays, Wolf, Schwabacher, Sklar & Epstein, of New 
York, New York, for petitioner. Mr. Clarence H. Girard and Mr. Raymond 
O. Denham for the Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 
This proceeding under Section 8¢(15)(A) of the Agricultural 
Adjustment Act (1933), as amended, and as supplemented and 
amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S.C. 60L et seqg.), presents for adjudication another of the 
complex questions that arise in the administration of Order No. 
27, as amended, regulating the handling of milk in the New 
York Metropolitan Area. The petitioner, a handler under the 
order, complains of certain assessments by the market adminis- 
trator of the order covering the period May 1, 1940, to June 
30, 1941, dealing with the accounting of milk delivered by 
petitioner to the plant of Tuscan Dairy Farms at Union, New 
Jersey. A stipulation was entered into by petitioner and the Pro- 
duction and Marketing Administration and an oral hearing on the 
facts was waived. An oral argument was held. The issues are not 
factual but, as is seen from the discussion under the heading Con- 
clusions, are concerned with the interpretation and application of 
provisions of Order No. 27. 
FINDINGS OF FACT 
1. Petitioner is a corporation organized and existing under the 
laws of the State of New York with its principal office at 750 Union 
663 
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Avenue, Union, New Jersey, and at all times in question, was a 
handler as defined in Order No. 27. 

2. From May 1, 1940, through June 30, 1941, petitioner operated 
a plant at North Blenheim, New York, where milk was received di- 
rectly from producers. The milk so received was shipped to the 
plant of another handler, Tuscan Dairy Farms, at Union, New 
Jersey, at which plant milk was also received foes Tuscan’s own 
farm production and from other handlers. During the period in- 
volved, both plants were approved by the Department of Health of 
the City of New York for the receiving of milk to be sold in the 
marketing area and were located outside of the New York metro- 
_— milk marketing area as defined in Order No. 27. 

The petitioner filed reports with the market administrator for 
site of the months from May 1940 through February 1941, which 
were checked by the market administrator for mathematical correct- 
ness on the dates when filed and subsequently verified by audit and 
thereafter reaudited, all as follows: 


Month Covered Date reports filed by Date of Original Date of Re- 


by Report Petitioner Audit audit 
1940 
May June 11, 1940 August 26, 1940 Oct. 16, 1942 
June July 11, 1940 October 2, 1940 Sie 
July August 13, 1946 October 22, 1940 en Ss 
August September 11, 1940 February 7, 1941 Po er fe 
September October 11, 1940 February 24, 1941 er 
October November 9, 1940 February 24, 1941 = 
November December 12, 1940 April 15, 1941 es ee 
December January 10, 1941 April 16, 1941 a 
1941 
January February 11, 1941 June 23, 1941 AS, 
February March 11, 1941 June 23, 1941 SES Js 


In the original audits set forth in the tabulation, the market ad- 
ministrator subtracted petitioner’s milk from the various classes 
of utilization at Tuscan’s plant (thereby classifying petitioner’s 
milk) before subtracting from each class of utilization at said plant 
milk received from Tuscan’s own farm production. In the reaudits set 
forth in the tabulation, however, the market administrator first sub- 
tracted pro rata from the various classes of utilization the milk re- 
ceived from Tuscan’s own farm production and then classified pe- 
titioner’s milk in accordance with the remainder. 

4. The petitioner filed reports with the market administrator for 
each of the months from March through June 1941 which were 
checked by the market administrator for mathematical correctness 
on the date when filed and subsequently verified by audit, all as 
follows: 
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Month Covered by Date Reports Filed by 
Date of Audit 


Report Petitioner 
1941 

March April 11, 1941 August 9, 1941 
April May 12, 1941 November 4, 1941 
May June 19, 1941 November 14, 1941 
June July 15, 1941 March 26, 1942 


In the audits set forth in the above tabulation, the market ad- 
ministrator first subtracted the milk received from Tuscan’s own 
farm production from the various classes of utilizations at Tuscan’s 
plant and then classified petitioner’s milk in accordance with the 


remainder. 
5. At the time Order No. 27 was promulgated and until the 


amendments effective May 1, 1940, it provided in part as follows: 


“Article III, Section 1. BASIS OF CLASSIFICATION.—AIl milk re- 
ceived from producers by handlers shall be classified in the classes set 
forth in section 2 of this article in accordance with its utilization at, or 
movement from, the plant where received from producers . . . Provided, 
That if milk is moved as milk from any plant outside the marketing 
area where received from producers. to a second plant outside the 
marketing area, classification of such milk at the first plant may be 


in accordance with its utilization at such second plant; ... 
* cd a x * + * 


“Article VI, Section 1. NET POOL OBLIGATION OF HANDLERS.—The 
net pool obligation of any handler for milk received from producers 
during each month shall be a sum of money computed for such month 
as follows: 

“1. Determine the total quantity of milk in each class at each plant; 
“2. Subtract from the quantity of milk in each class the quantity of 
such milk received from other plants or from other handlers; 

“3. Subtract pro rata out of each class the quantity of milk received 


from the handler’s own farm; 


” 


6. Effective May 1, 1940, the provisions of the amended order cor- 
responding with the provisions quoted in Finding.5 are as follows: 
“Sec. 927.3 Classification of milk. (a) Basis of classification. (1) All 
milk received during any month from producers by handlers shall be 
classified in the classes set forth in paragraph (b) of this section in 
accordance with the form in which it is held at or moved from, within 
8 days after the end of the month, the plant where received from pro- 
ducers, . . . except that milk which is moved to some other plant, or 
milk the butterfat from which is moved to some other plant, may be 
classified at the first plant according to the form in which it is held 
at or moved from such other plant, as follows: 
“(1) When moved as milk to a second plant outside the marketing 
area classification may be in accordance with the form in which it is 


held at or moved from the second plant. 
+ . * * * * * 


“Sec. 927.6 Determination of uniform price. (a) Net pool obligation 


of handlers. The net pool obligation of each handler for milk received 
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from producers during each month shall be a sum of money computed 
for such month as follows: 

“(1) Determine the total quantity of milk in each class at each plant; 
“(2) Subtract pro rata, out of each class the quantity of milk re- 
ceived from the handler’s own farm; 

“(3) Prorate in the case of each plant where milk is received from 
producers, to each class or price subdivision of each class, the loss or 
waste of milk... 

(4) Subtract from the remaining quantity of milk in each class the 
quantity of such milk received from any other plant, or received from 
any other handler if not produced by such handler, and subtract from 
the total quantity of Class I milk the total quantity of outside Class I 
milk, which result shall be known as the ‘net pooled milk’ in each 
class at each plant; .. .” 


CONCLUSIONS 

The entire controversy centers around section 927.6(a) of the order. 
The justification advanced for the market administrator’s actions 
protested by petitioner is essentially that this section required the 
market administrator to deduct pro rata from the classifications of 
milk at the Tuscan plant the amounts of milk produced by Tus- 
can beforé deducting from each classification the milk received from 
other handlers and that, as a necessary result, there was then avail- 
able for petitioner (plus other handlers who shipped to Tuscan) only 
the balances of the classifications remaining. In answer to this 
argument petitioner contends, to put it briefly, (1) that section 
927.6(a) consists only of steps of an accounting nature to deter- 
mine the net pool obligation, if any, for Tuscan and that it does not 
override the provisions of section 927.3 on classification, at least for 
a first handler such as petitioner, and (2) that if the amendment of 
May 1, 1940, to section 927.6 changed the basis of classification, the 
change is invalid due to the lack of notice, hearing and evidence. 
In support of this latter contention, petitioner cites Jn re Kraft 
Cheese Company, 1 A. D. 216 (1942), and Jn re Dairy Specialities, 
Inc., 8 A. D. 1, 37% (1944). 

Weshall consider first the claim of petitioner that if section 927.6(a) 
necessitates the actions taken by the market administrator, the pro- 
visions are invalid. Section 8c(17) of the act (7 U.S.C. § 608¢ (17) 
makes the provisions of section 8c applicable to amendments to orders. 
And of course section 8c(3) requires notice and opportunity for a 
hearing and section 8c(4) requires a finding or findings “. . . upon 
the evidence introduced at such hearing . . . that the issuance of such 
order and all of the terms and conditions thereof will tend to effectu- 
ate the declared policy . . .” 

Examination of the record upon which the amendments of May 
1, 1940, were promulgated shows that hearings were held in Oc- 
tober 1939 on proposed amendments, that these hearings were fol- 
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lowed by oral arguments held on January 10, 1940, and that hearings 
were subsequently held in February and March, 1940. The first 
appearance of a proposal to change the sequence of steps in de- 
termining a handler’s net pool obligation (i. e., a pro rata deduction 
from all classes of the handler’s own production prior to deduction 
of the milk in each class received from other plants or handlers) 
was that in the notice of the proposed order upon which hearings 
were held in February and March, 1940. According to that notice, 
the change was part of a group of amendments proposed as the result 
of the oral arguments of January 10, 1940. 

Careful scrutiny of the oral arguments of January 10, 1940, and 
the hearings of October 1939 and February and March, 1940, 
throws no light upon the change. No reasons for the change were 
discovered in the record and if any significant departure from the 
then existing order was intended, it was not mentioned. There is 
no explanation whatsoever. Consequently, at least insofar as this 
petitioner is concerned, /n re Kraft Cheese Company and In re 
Dairy Specialities, Inc., must govern. While it might be argued 
that adequate notice was afforded, it is doubtful that anyone realized 
that the change might bring about the results protested here. At 
any rate, the absence from the record of any evidence, or even reason 
for the change, is sufficient to require the petitioner’s exemption from 
the obligation imposed by virtue of the provisions. The Branch has 
striven manfully to rescue the proceeding from reach of the Kraft 
and Dairy Specialities decisions but I do not find its arguments per- 
suasive. 

Paragraph 1 of the stipulation provides as follows: 


“1, The issues in this proceeding are limited to the questions of (1) 
whether the milk shipped by the petitioner to the plant of the Tuscan 
Dairy Farm during the period from May 1, 1940 through June 30, 1941, 
should have been classified at such plant before, or after, subtracting pro 
rata out of each class of milk at the plant the quantity of milk received 
from Tuscan’s own farm production (under this issue petitioner may 
question the validity and effect of the amendment to Order No. 27, 
effective May 1, 1940), and (2) whether petitioner has the option to 
classify its milk in accordance with the form in which it is held at or 
moved from petitioner’s plant at North Blenheim, New Yrok, i.e., the 
first plant.” 


In view of the foregoing conclusions, I decide that the milk shipped 
by petitioner to the Tuscan plant during the period May 1, 1940, 
through June 30, 1941, should have been classified at the Tuscan 
plant before subtracting pro rata from each class the amounts of 
Tuscan’s own production. There is no need then to consider the 
remaining contentions of petitioner as to the inapplicability and 
alleged misinterpretation of section 927.6(a). 
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Another issue raised is whether petitioner has the option to clas- 
sify its milk in accordance with the form in which it is held at or 
moved from petitioner’s plant. As pointed out in the decision in 
In re Dairymen’s League Cooperative Association, Inc., 5 A. D. 
143, 166 (1946), the option provided, as a general rule, is to be ex- 
ercised by the handler. But there are some circumstances under 
which an option as to classification is not available. This record 
does not show the facts as to the movement and disposition of 
petitioner’s and Tuscan’s milk and the question raised cannot be 
answered on this record. 

Paragraph 6 of the stipulation provides as follows: 

“6, If it is determined that the reclassification of petitioner’s milk 
by the market administrator was erroneous or that the petitioner has 
the option to classify its milk in accordance with the form in which 
it was held at or moved from petitioner’s plant at North Blenheim, 
New York, the matter will be resubmitted to the market administrator 
for the proper reclassification of petitioner’s said milk without preju- 
dice to the right of the petitioner to petition under sections 8c(15) 
(A) and (B) of the Agricultural Marketing Agreement Act of 1937, 
as amended, for review of such resulting reclassification.” 


In accordance with the stipulation then, the matter should be 
returned to the market administrator. 


ORDER 
The matter is returned to the market administrator for action 
upon the decision that petitioner’s milk should be classified at the 
Tuscan plant before subtracting pro rata from each class the milk 
produced by Tuscan. 


(A. D. 1318) 


In re UNION Stock YArps CoMPANY OF Omana, Ltrp. P&S Doc. No. 344. De- 
cided September 7, 1946. 


Supplemental Order—Suspension of Rates and Charges 
The provisions of the order of August 30, 1946, changing present reweigh 
or resale charges are hereby suspended until October 1, 1946, and the 
provisions of the current tariff as to such charges shall remain in 
effect until October 1, 1946. 


Mr. Francis S. Gaines, of Omaha, Nebraska, for Omaha Live Stock Traders 
Exchange. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 
Due to a protest received from affected persons, the provisions of 
the order of August 30, 1946, ne present reweigh or resale 
charges are suspended until October 1, 1946, and the provisions of 
the current tariff as to reweigh or reasle charges shall remain in 
effect until that time. In all other respects the order of August 30, 
1946, remains unchanged. 
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(A. D. 1819) 


Ep. CLARK v, Drovers ComMMISSION COMPANY AND Union Stock YARD & TRANSIT 
Company. P&S Doc. No. 1724. Decided September 16, 1946. 













Dismissal—Failure to Sustain Burden of Proof 





Since the evidence failed to establish that the alleged shrinkage in weight 
of complainant’s 65 head of cattle was due to unreasonable delay or 
slowness in weighing on the part of either or both of the respondents, 
the complaint is dismissed. 











. Hd. Clark, of Arthur, Iowa, pro se. Mr. F. B. Kinne, of Winston, Strawn 
& Shaw, Chicago, Illinois, for Union Stock Yard & Transit Company. 
Mr. H. R. Park, of Chicago, Illinois, for Drovers Commission Company. 
Mr. Richard F. Roche, Examiner. 







Decision by Thomas J. Flavin, Judicial Officer. 






PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seqg.), hereinafter 
referred to as the act. The complainant filed a complaint with the 
Office of Marketing Services, now the Production and Marketing 
Administration, on November 30, 1945, seeking reparation from the 
respondents Drovers Commission Company and Union Stock Yard 
& Transit Company. 

The complaint alleged that 65 head of cattle. consigned for sale 
to the respondent Drovers Commission Company at the stockyard of 
the respondent Union Stock Yard & Transit Company, Chicago, 
Illinois, were sold by the respondent Drovers Commission Company 
before 9:00 A. M. on November 12, 1945, but were not weighed until 
after 2:30 P. M. the same day. The complaint alleged that said 
cattle, when shipped from Arthur, Towa, weighed 78,590 pounds as 
against a sale weight of 73,180 pounds, a shrinkage of 5,410 pounds. 
The complaint further alleged a normal shrinkage would have been 
40 pounds per head, or a total of 2,600 pounds, and that by reason of 
the delay in weighing there was an excessive shrinkage of 2,810 
pounds, which at the average sale price of the cattle of $17.71 per 
hundredweight amounted to $497.65, Reparation in said amount was 
claimed of the respondents as the ones responsible for the delay 
in weighing. 

The respondent Union Stock Yard & Transit Company on De- 
cember 21, 1945, filed an answer admitting that on November 12, 
1945, it received a shipment of cattle from the complainant con- 
signed to the respondent Drovers Commission Company, but deny- 
ing each and every other allegation of the complaint and demanding 
strict proof thereof. The respondent Union Stock Yard & Transit 
Company further denied that it violated any provisions of the act or 
that the complainant was damaged in any amount by reason of acts 
or omissions on its part. 
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The respondent Drovers Commission Company on December 26, 
1945, filed an answer admitting consignment to it of the cattle in 
question, alleging that the cattle arrived during the night of No- 
vember 11, 1945, and were placed on sale November 12, and alleging 
further that 47 head of the cattle were sold about 9:00 A. M. on 
November 12 and the remaining 18 head were sold the same morning 
about 11:00 A. M. Respondent Drovers Commission Company 
further alleged the following: that shortly after 9:00 A. M. on 
November 12 it attempted to weigh cattle at the scale of the re- 
spondent Union Stock Yard & Transit Company, but was unable 
to do,so because there was no weighmaster on duty; that at about 
9:30 A. M. it had several loads of livestock lined up for weighing, as 
did another commission firm, but there was no weighmaster present 
at the scale; that three times during the morning of November 12 it 
called the respondent Union Stock Yard and Transit Company and 
protested against the slowness of the weighing at the scale; that 
the scale closed down for approximately forty minutes for lunch 
and that the complainant’s cattle were not weighed until after the 
lunch period ; that it had no control over the actual weighing of the 
cattle, that service being performed by the respondent Union Stock 
Yard & Transit Company; and that it made every possible effort to 
get the complainant’s cattle weighed as quickly as possible after 
they were sold. The respondent Drovers Commission Company 
asked for an oral hearing. 

A hearing was held at Chicago, Illinois, on April 5, 1946, before 
Richard F. Roche, Office of the Solicitor, United States Department 
of Agriculture, 208 South La Salle Street, Chicago, Illinois, who was 
designated to act as examiner on March 19, 1946. The complainant 
appeared in his own behalf. Mr. H. R. Park appeared for the re- 
spondent Drovers Commission Company, and Winston, Strawn & 
Shaw and F. B. Kinne of counsel appeared for the respondent Union 
Stock Yard and Transit Company. 

The issue presented is whether the respondents, or either of them, 
by failure to furnish the complainant with reasonable stockyard ser- 
vices in connection with the weighing of his cattle, caused or con- 
tributed to what the complainant contends was excess shrinkage. 


The complainant testified to the weight of the cattle as taken by 
himself at shipping point and to their weight as shown on the report 
of sale. He stated the amount of feed and water available for the 
cattle from the time they left his farm until they were weighed 
following sale, and told of efforts made by him to have the cattle 
fed additional hay while waiting to be weighed. He testified to his 
being present when the cattle were sold and to the time of sale. He 
stated that he urged the respondent Drovers Commission Company to 
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get his cattle weighed following their sale. He heard Mr. Wise of 
the Drovers Commission Company on two occasions during the 
morning call up and protest about delay and slowness at the scale. 
He testified that after waiting all morning for the cattle to be 
weighed, he went to lunch, getting back around 1:00 P. M. He 
waited around until about 2:00 P. M. and, the cattle still not 
having been weighed, he left. The complainant also testified, based 
upon long experience as a feeder and shipper, that the shrinkage 
was 2,810 pounds excessive. He ascribed this to the delay in weigh- 
ing and computed his damage by reason thereof to be $497.65. He 
compared the shrinkage on the 65 head concerned with 8 head of the 
same class also owned by himself which had been shipped along 
with other cattle of his son-in-law on the same day as the 65 head 
concerned and also sold on November 12, 1945, by another commis- 
sion firm at the yards of the Union Stock Yard & Transit Company. 
The 8 head, he testified, had a shrinkage of only 32 pounds per head. 
When cross-examined by counsel for the respondent Drovers Com- 
mission Company, the complainant stated, in effect, that he found 
no fault on the part of respondent Drovers Commission Company. 
He felt at the time he made his complaint, and still felt, that his loss 
was not the liability of the respondent Drovers Commission Com- 
pany and said it was agreeable to him that his complaint as to the 
Drovers Commission Company be withdrawn. Counsel for the re- 
spondent Drovers Commission Company thereupon moved that it be 
allowed to withdraw from the case. The motion was denied. 


James E. Wise of the Drovers Commission Company, called as a 
witness by the complainant, testified to the time of arrival of the 
complainant’s cattle at the stockyards and to the time of their de- 
livery to the sales pens. He testified to details of the feeding and 
watering of the cattle, the time they were sold, and the time they 
were weighed. He stated that there had been delays in having 
cattle, including those of the complainant, weighed over the scale 
of the respondent Union Stock Yard & Transit Company on No- 
vember 12, 1945. Such delays, he stated, were due to failure of the 
weighmaster to be at the scale at 9:00 A. M., as he was supposed to be, 
and to slowness in weighing because of failure of the respondent 
Union Stock Yard & Transit Company to have sufficient employees 
working at the scale and yarding the cattle, particularly during the 
morning. He stated that his employees told him of lack of service 
at the scale and that twice during the morning he called the respond- 
ent Union Stock Yard & Transit Company and made complaint. 

Mr. Walter T. Wheeler, called as a witness by the respondent 
Union Stock Yard & Transit Company, testified that he was an em- 
ployee of the respondent Union Stock Yard & Transit Company and 
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was familiar with all the operations in the yards. He described the 
manner in which weighing operations were conducted in the render- 
ing of weighing services to the firms doing business in the yards and 
testified particularly in reference to operations at the scale servicing 
the respondent Drovers Commission Company on November 12, 1945. 
He introduced in evidence records of the respondent Union Stock 
Yard & Transit Company showing the time the first cattle were 
weighed over the scale concerned on the morning of November 12, 
1945; the number of weighings made over the scale that day; the 
approximate time of each such weighing; the time when the com- 
plainant’s cattle were weighed; the number of employees of the 
respondent Union Stock Yard & Transit Company working at the 
scale concerned on November 12, 1945, and the hours of their em- 
ployment. 


Mr. Louis Shackley, called as a witness by the respondent Union 
Stock Yard & Transit Company, testified that he was an employee 
of the Union Stock Yard & Transit Company and on November 12, 
1945, was working at the scale concerned before 9:00 A. M. as a coun- 
ter-off. He stated that the regular weighmaster was not present at 
9:00 A. M., but that a substitute weighmaster arrived at about 9:15 A. 
M., or 9:20 A. M. He stated that he had no recollection that anyone 
was waiting at 9:05 A. M. to have cattle weighed, but that by the time 
the weighmaster arrived a firm other than the respondent Drovers 
Commission Company was waiting. He stated that by 10:00 A. M. 
the scale had weighed about as many cattle as it had been normally 
weighing, and gave a general description of the manner in which 
weighings are regulated so as to give each firm using the scale a fair 
turn. 


Cornelius Knudson, called as a witness by the respondent Union 
Stock Yard & Transit Company, stated that he was employed as a 
substitute weighmaster at the scale concerned on November 12, 1945. 
He said that to the best of his knowledge he reached the scale at 
about 9:15 A. M. He did not recall any large line of cattle waiting 
to be weighed at that time, but did recall that when he arrived a firm 
other than the respondent Drovers Commission Company was wait- 
ing to get a turn at the scale. He did not recall that there had been 
insufficient men working around the scale to handle the cattle being 
weighed. 

Mr. James E. Wise, called as a witness by the respondent Drovers 
Commission Company, testified that he was a member of that firm. 
He stated that from his own observation and from information 
given to him by employees of the Drovers Commission Company 
the weighings at the scale were very slow. He had called the re- 
spondent Union Stock Yard & Transit Company some time after 
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9:00 A. M. and informed it that there was no weighmaster at the 
scale. Relief was given shortly thereafter. Further relief was given 
shortly after he had complained of slowness at the scale around 
11:00 A. M. He stated that from 9:30 on in the morning there was 
never a time when there were not cattle waiting to be weighed; that 
by as late as 11:00 in the morning the scale was only averaging about 
6 weighings each half-hour; and that until late morning the average 
of weighings was extremely slow. His firm had started to the scale 
at approximately 9:30 A. M. with some twenty loads of cattle to 
weigh, and at no time during the morning was there a moment when 
Drovers Commission Company did not have several bunches of 
cattle lined up in front of the scale. 

The testimony of all the witnesses is in approximate agreement 
as to the time the weighing started, the speed with which weigh- 
ings were handled, and, except as to the testimony of the com- 
plainant, the time when the cattle were weighed. The testimony 
reveals little, if any, dispute as to the time the cattle were sold. These 
factors are particularly pertinent to a determination of the merits of 
the complainant’s claim, but because of the substantial accord of the 
witnesses a detailed statement of their testimony has not been made. 
The facts in reference thereto are set forth in the findings. 

The complainant filed suggested findings of fact, conclusions, and 
order. The complainant also on April 22, 1946, addressed a letter 
to the examiner stating, in effect, that the respondent Drovers Com- 
mission Company was originally named in the complaint due to a 
misunderstanding on his part as to the proper procedure to be 
followed, calling the examiner’s attention to the fact that during the 
hearing he had stated his loss was brought about by negligent 
handling on the part of the respondent Union Stock Yard & Transit 
Company, stating that he desired to have the respondent Drovers 
Commission Company withdrawn from the complaint as he felt 
it was not responsible for his loss, and asking that the complaint 
stand as to the respondent Union Stock Yard & Transit Company. 

The respondent Union Stock Yard & Transit Company filed sug- 
gested findings of fact, conclusions, order and a brief. 


FINDINGS OF FACT 

1. The complainant is an individual whose place of residence is 
Arthur, Iowa. 

2. The respondent Drovers Commission Company is and was at 
the times herein referred to a registered market agency at the Union 
Stock Yards, Chicago, Illinois. The respondent Union Stock Yard 
& Transit Company is and was at the times referred to herein the 
operator of the Union Stock Yards, Chicago, Illinois, which has 
been posted as a stockyard subject to the act. 
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3. On November 10, 1945, at approximately 5:00 P. M., the com- 
plainant, Ed Clark, shipped by rail out of Arthur, Iowa, 65 head 
of cattle consigned for sale to the respondent Drovers Commission 
Company at the stockyard of respondent Union Stock Yard & 
Transit Company, Chicago, Illinois. 

4. The cattle were last fed prior to shipment at the farm of the 
complainant four and one-half miles from Arthur, Iowa, at 9:00 
A. M. on the date of shipment. They were transported to shipping 
point by truck, and before loading into the cars were weighed by 
the complainant. The scale used was a railroad company scale of 
the beam type and was not self-recording. The weight of the cattle 
as taken by the complainant at shipping point was 78,590 pounds, 

5. The cattle were en route from 5:00 P. M. on November 10, 1945, 
until 2:30 A. M., November 12, 1945. They were unloaded in the 
stockyard of the respondent Union Stock Yard & Transit Company 
between 2:30 A. M. and 3:00 A. M. and were delivered to the sales 
pens of the respondent Drovers Commission Company between 7 :00 
A. M. and 7:30 A. M. on November 12, 1945. They received no feed 
or water while en route and, as is the custom and practice, were 
not fed and watered in the yard prior to delivery to the sales pens. 

6. The cattle were properly watered by the respondent Drovers 
Commission Company promptly after arrival at the sales pens, sorted 
as to quality, and given 300 pounds of hay, which is a normal feed- 
ing for 65 head of cattle intended to be sold the day of arrival. 
Drinking water was available to the cattle at all times, and weather 
conditions were normal. The cattle were left in the pens of the 
respondent Drovers Commission Company until weighed. 

7. Forty-seven head of the best of the cattle were sold at about 
9:00 A. M. on November 12, 1945, and the balance of 18 head were 
sold between 11:00 A. M. and 11:30 A. M. the same day. 

8. On the day concerned, cattle sold by the respondent Drovers 
Commission Company were weighed over respondent Union Stock 
Yard & Transit Company’s scale A-2. The same scale also serviced 
three other firms. The weighing of cattle brought to the scale and 
the yarding of weighed cattle were the duty and responsibility 
of the respondent Union Stock Yard & Transit Company. Certain 
recognized rules and regulations were in effect at the scale which 
assured all firms using the same of like service. From 9:00 A. M. 
to 10:00 A. M. there was a so-called open scale, which meant first 
come, first served. Beginning at 10:00 A. M. the firms weighing at 
the scale did so by turn, rotating in regular order. The firm hav- 
ing a turn at the scale delivered lots of cattle for weighing in the 
order in which they were sold, except that a buyer of several lots 
of cattle from the same firm could designate the order in which the 
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cattle purchased were to be weighed. As each animal or lot of 
animals was weighed, a scale ticket was issued by the respondent 
Union Stock Yard & Transit Company, which tickets were num- 
bered in the order of the weighings. ‘The Union Stock Yard & 
Transit Company kept records of the time of each weighing. 

9. The regular weighmaster at scale A-2 did not show up at 
9:00 A. M. on the morning of November 12, 1945. A substitute 
weighmaster appeared about 9:15 A. M. or 9:20 A. M., at which 
time cattle were waiting to be weighed. ‘Two drafts were weighed 
prior to 9:30 A. M. Weighings continued thereafter during the 
forenoon at the rate of about 6 drafts each one-half hour. At 12:00 
noon 34 drafts had been weighed; at 1:00 P. M., 51 drafts had been 
weighed. Respondent Drovers Commission Company got its first 
turn at the scale with draft No. 13 at 10:25 A. M. and weighed 
17 successive drafts thereafter. Respondent Drovers Commission 
Company got its next turn at the scale with draft No. 46 shortly 
before 12:45 P. M., and, with the exception of drafts Nos. 54, 55, 
and 56, which were weighed by another firm, continued to weigh 
up to and including draft No. 77. Draft No. 57, covering 23 head 
of the complainant’s cattle, was weighed at 1:07 P. M. Drafts Nos. 
58 and 59, covering 22 and 2 head, respectively, of the complainant’s 
cattle, were weighed at 1:10 P. M. Draft No. 66, covering 16 head 
of the complainant’s cattle, was weighed at 1:35 P. M. Draft No. 
73, covering one head of the complainant’s cattle, was weighed at 
2:05 P. M., and draft No. 74, covering one head of the complainant’s 
cattle, was weighed at 2:07 P. M. The last draft for the day, No. 
179, was weighed at 5:30 P. M. 

10. Forty-five head of the complainant’s cattle, weighed on 
drafts Nos. 57 and, 58, of a total sale weight of 50,920 pounds, sold 
at $18.00 per hundredweight; 2 head of cattle, weighed on draft 
No. 59, of a total weight of 2,180 pounds, sold for $17.00 per hun- 
dredweight; 16 head of cattle, weighed on draft No. 66, of a total 
weight of 17,900 pounds, sold for $17.25 per hundredweight; one 
head, weighed on draft No. 75, of a weight of 1,120 pounds, sold 
for $15.00 per hundredweight; and one head, weighed on draft No. 
74, of a weight of 1,080 pounds, sold for $16.25 per hundredweight. 


11. The respondent Drovers Commission Company did not cause 
or contribute to any delay in weighing of the complainant’s cattle. 

12. Weighing at the respondent Union Stock Yard & Transit 
Company’s scale was delayed 20 minutes by reason of the unforeseen 
absence of the regular weighmaster at 9:00 A. M. on November 12, 
1945. The respondent Union Stock Yard & Transit Company pro- 
vided a substitute weighmaster promptly when knowledge came to 
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it that the regular weighmaster was absent. Weighings thereafter 
proceeded continuously but were slow during the forenoon as com- 
pared to the afternoon. It has not been established that such slow- 
ness was unusual for the forenoon period or that the respondent 
Union Stock Yard & Transit Company was the cause thereof. 

15. The complainant did not establish that any shrinkage was 
caused by delay or slowness in the weighing of his cattle. 

14. The complaint was filed on November 30, 1945, which was 
within 90 days after the alleged cause of action arose. 


CONCLUSIONS 


Since it has been found that the respondent Drovers Commission 
Company did not cause or contribute to any delay or slowness in 
the weighing of the complainant’s cattle, and in accordance with 
the express request of the complainant, the complaint as to the re- 
spondent Drovers Commission Company should be dismissed. 

It is felt desirable and proper to state the considerations which 
have resulted in findings Nos. 12 and 13. That the complainant was 
entitled to have his cattle weighed as soon as reasonably possible 
after their sale in order to avoid possible shrinkage is beyond ques- 
tion. At just what point delay becomes unreasonable and becomes 
the basis of liability depends upon the circumstances. An unfore- 
seen event such as the absence of a weighmaster for 20 minutes can 
hardly in itself be actionable when a substitute weighmaster was 
promptly provided. Slowness can, of course, become unreasonable, 
but clear evidence of responsibility for the slowness must be shown. 


On the question of shrinkage, if the weights of the cattle at ship- 
ping point as testified to by the complainant be accepted, the shrink- 
age was unusually high. Consideration has, therefore, been given to 
whether it has been established that excess shrinkage was caused 
by delay or slowness in weighing. The facts found disclose many 
factors which have a bearing on shrinkage. One such factor is 
that of lapse of time between the sale of the cattle and their weigh- 
ing. The complainant alleged that all the cattle were sold before 
9:00 A. M. and were not weighed until after 2:30 P. M. The fact 
is that but 47 head were sold at 9:00 A. M., and there is some 
testimony on the part of the complainant himself that their sale 
may have been as late as 9:30 A. M. These 47 head, the testimony 
establishes, were weighed at 1:10 P. M. The balance of 18 head 
were sold between 11:00 A. M. and 11:30 A. M., and of these 18 
head, 16 were weighed at 1:35 P. M. and the other 2 head at 2:07 
P. M. Instead, therefore, of an elapsed time of over 514 hours 
between the time of sale of the 65 head and their weighing, the 
elapsed time between the sale of 47 head and their weighing was 
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approximately 4 hours; the elapsed time between the sale of 16 
head and their weighing was between 2 and 214 hours; and the 
elapsed time between the sale of 2 head and their weighing was 
between 2 hours, 37 minutes and 3 hours, 7 minutes. However, 
the present determination requires more than a consideration of the 
elapsed time between the sales and the weighings. It also requires 
consideration of what part of the elapsed time should be ascribed 
to normal weighing operations and what part to delay or slowness 
at the scale. 

There is nothing in the testimony to indicate that an attempt was 
made to weigh the 47 head first sold at 9:00 A. M., or that they 
could have been weighed at 9:00 A. M. had the weighmaster been 
at the scale. On the contrary, the testimony of the respondent 
Drovers Commission Company is that it first lined up cattle for 
weighing at 9:30 A. M., and these were not the complainant’s cattle. 
Open weighing at the scale ended at 10:00 A. M., and the respondent 
Drovers Commission Company had, according to the undisputed 
testimony, 26 drafts to be weighed ahead of the complainant’s. 
Other firms also had cattle in line to be weighed prior to 10:00 
A. M., so there was no possibility of the 47 head being weighed 
during the hour of open weighing. The other 18 head had not at 
that time been sold. Turn weighing began at 10:00 A. M., and 
the testimony shows that two other firms-were ahead of the re- 
spondent Drovers Commission Company at the turn. 

The testimony revealed no dispute that the complainant’s cattle 
were weighed in their correct order and that the first weighings 
were of drafts Nos. 57, 58 and 59, covering the 47 head first sold. 
From 1:00 P.M. to 5:30 P. M. the average weighing was one each 
2 minutes plus, as compared to one each 5 minutes minus up to 
12:00 noon. The testimony is to the effect that the rate of weigh- 
ings after the lunch period was satisfactory. Had the weighing 
started at 9:00 A. M., and proceeded at the rate of one each 2 min- 
utes plus, drafts 57, 58 and 59 would not have been weighed until 
after 11:00 A. M.; they were weighed at 1:10 P. M. and, conse- 
quently as to the 47 head, not more than 2 hours of the elapsed 
time between sale and weighing may be ascribed to delay. The 18 
head sold between 11:00 A. M. and 11:30 A. M. could not be weighed 
until sold, and then only if they were next in order at the scale, 
a doubtful possibility at such a time on a busy day. Not knowing 
how many other weighings might have intervened between the time 
of the sale of the 18 head and the time they would have been weighed 
had there been no slowness at the scale, it is impossible to calculate 
how soon they would have been weighed had weighings at the 
time of their sale been proceeding at the rate of one each 2 minutes 
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plus. As it was, of the 18 head, 16 were weighed by 1:35 P.M., 
and it appears reasonable to conclude that not more than 2 hours 
of the elapsed time between sale and weighing of these 16 head 
can be ascribed to delay. It could well have been considerably less. 


As to the other 2 head, the delay would be not over 214 hours and 
could be considerably less. 


The maximum time factor which could be considered in connec- 
tion with the shrinkage is, therefore, 2 hours delay in weighing 63 
head and 2% hours delay in weighing 2 head. 


However, it is necessary to consider other factors established by 
the testimony which have a bearing on the cause of the shrinkage. 
The testimony established that the cattle had neither food nor water 
from 9:00 A. M., November 10 until 7:30 A. M., November 12, 
at which time they were delivered to the sales pens. After delivery 
to the sales pens, some time was taken in sorting the cattle before 
they had an opportunity to eat and drink. On the other hand, dur- 
ing the time the cattle were held in the sales pens waiting to be 
weighed, the weather conditions were normal and not conducive to 
shrinkage, and the cattle had water to drink and a normal amount 
of hay to eat. The 47 héad first sold still had hay and were eating 
after they had been sold. The 18 head sold between 11:00 A. M. 
and 11:30 A. M. had uneaten hay at all times. Considering these 
factors, it would require a considerable stretch of the imagination 
to find that an average excess shrinkage of approximately 43 pounds 
per head or any part thereof as claimed by the complainant, oc- 
curred during and by: reason of a 2-hour delay in weighing. To do 
so would be to indulge in speculation; and if speculation be in- 
dulged in, it would appear far more justi‘ied, on the basis of the 
evidence, to find that the cattle, after having been without hay 
or water for almost 48 hours and confined in cattle cars for over 
33 hours, would, with feed, water and rest available to them during 
the period of waiting, gain weight rather than lose it. 


It has not been specifically found whether or not the complainant’s 
cattle had a gross shrinkage in the amount alleged. It has not 
been deemed necessary to do so. Were it necessary, it would be 
extremely difficult to do so with a feeling of certainty. The com- 
plainant’s testimony to the weights of the cattle at shipping point 
is uncorroborated. His records of weighings were based not on 
the original weights entered at the time of the weighings, but were 
copies made of the weighings from a book which was not avail- 
able for inspection at the hearing. Furthermore, it would be diffi- 
cult to reconcile the circumstance that whereas his records show 3 
head of cattle weighed in one lot were of an average weight of 
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1,460 pounds, all other animals weighed in like lots averaged in 
no instance more than 1,280 pounds. 

The complaint as to the respondent Union Stock Yard & Transit 
Company should be dismissed. 












ORDER 
The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail 
or in person. This order shall become effective 20 days after its 
date. 









(A. D. 1320) 


In re Marker AGencies at St. Louris Nationat Stock Yarps. P&S Doc. No. 
383. Decided September 17, 1946. 










Rates and Charges—Consent Order—Modification of Prior Orders 


Provisions of the order of February 28, 1933 (or modified by the orders of 
November 5, 1936, December 6, 1937, and December 26, 1942), modified 
and extended for a period of one year. 









Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Admin- 
istration. Messrs. W. R. Huitt, H. D. Wright, and S. P. Knowles, all of 
National Stock Yards, Illinois, for respondents. Mr. John B. Poin- 
dexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 








SUPPLEMENTAL ORDER 
On August 14, 1946, the respondents filed a petition for modifica- 
tion of the order entered in this proceeding on February 28, 1933 
(as modified by the orders of November 5, 1936, December 6, 1937 
and December 26, 1942, 1 A. D. 755). In such petition, respondents 
requested increases in their rates and charges as a result of in- 








creased operating costs and reduced receipts since 1941. On Septem- 
ber 3, 1946, the Livestock Branch, Production and Marketing Ad- 
ministration, filed an answer stating that it interposed no objection 
to the granting of the increases requested on a temporary basis 
for a period of one year, provided that the respondents would 
continue to file the reports and continue to keep their books and 
records in the manner provided for in the order of December 28, 
1944 (3 A. D. 1077). Notice of the petition for modification was 
published in the Federal Register on August 31, 1946 (11 F. R. 
9640), but no objection from shippers has been received. 
Accordingly, subject to the conditions mentioned below, respond- 
ents shall forthwith publish and file the schedule of rates set forth 
below as the charges for the selling and buying services and cer- 
tain extra services rendered by respondents at the St. Louis Na- 
tional Stock Yards, National Stock Yards, Illinois, as follows: 
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“SECTION A 
Definitions 


(1) A CONSIGNMENT, for the purpose of assessing selling charges, 
is all the livestock of one species (cattle and calves to be considered 
as of a different species) delivered in the name of one person to one 
market agency to be offered for sale during the trading hours of one 
day. 

(2) A CONSIGNMENT, for the purpose of assessing buying charges, 
is all the livestock of one species (cattle and calves to be considered 
as of a different species) bought at any time but shipped or delivered 
to one person on one market day. 

(3) A WEIGHT DRAFT, for the purpose of assessing extra service 
charges, is all the animals of one species in one consignment sold in 
one lot to one purchaser or bought in one lot for one purchaser. 

(4) A PERSON, is an individual, a partnership, a corporation, and/ 
or association of any such acting as a unit. 

(5) CALVES, are animals of the bovine species, weighed in drafts, 
the average weight of the animals in which is 400 pounds or under. 

(6) CATTLE, are animals of the bovine species, weighed in drafts, 
the average weight of the animals in which is more than 400 pounds. 

(7) BULLS, are animals of the bovine species, weighed in drafts, 
the average weight of the animals in which is 900 lbs. or more. 

(8) HOGS, are all swine, irrespective of weight. 

(9) SHEEP, are animals of the ovine species. 


SECTION B 
Selling Commissions 
Calves: 
Consignments of one head and one head only_-__---------------- 55¢ 
Consignments of more than one head: 
gravee 15 Ned in eae COneINOnt 622 = oo chet 40¢ 
Each head over 15 in each consignment___.-. ~.-.------------ 30¢ 
Cattle: 
Consignments of one head and one head only____---------------- 95¢ 
Consignments of more than one head: 
Mire 15 Jiead th cach “constenment «2. ..-..-~.-.<-22<s2.25s..22 80¢ 
Each head over 15 in each assignment____..-------------------- 70¢ 
Bulls: 
nn NN RSS I Dg a oboe eeeae $1.25 
(Bulls under 900 lIbs., charge cattle rate) 
Hogs: 
Consignments of one head and one head only_-------------------- 50¢ 
Consignments of more than one head: 
Wiest 26 bend in quel commignmont...... 2... 22.2-2425.<056-.525 28¢ 
Each head over 25 in each consignment_-___.-..---------------- 22¢ 


Sheep and Goats: 


Consignment of one head and one head only_--------------------- 50¢ 
Consignments of more than one head: 
Firat 10 head tn cach consignment .......=...........- sc sn. 28¢ 
Next 50) head (in: each ‘consigument ..........<.-.--~-...-+.-.< 18¢ 
Next 60 head in each consignment -...-..--~.---.----....-....-- 8¢ 


Each head over 120 in each consignment--_--.----.-------------- 5¢ 
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The maximum charge on each separate straight single deck car of 
single ownership shall not exceed $15.00. The maximum charge on each 


1 separate straight double deck car of single ownership shall not ex- 
ceed $21.00. 
8 SECTION C 
Yard Sales 


, Cattle—70¢ per head with a maximum of $18.00 up to and including 
each 27 head or fraction thereof. 
Calves—30¢ per head with a maximum of $18.00 up to and including 
each 65 head or fraction thereof. 
, Hogs—20¢ per head with a maximum of $15.00 up to and including 
L each 85 head or fraction thereof. 
Sheep—12¢ per head with a maximum of $15.00 up to and including 
F each 125 head or fraction thereof. 


SECTION D 
Buying Commissions 


Calves: 
Consignments of one head and one head only____------------------ 55¢ 
Consignments of more than one head: 
First 15 head in each consignment-— ..........2.. = -a5028 40¢ 
} Each head over 15 in each consignment ___-_----------_-------- 30¢ 
: "Momeni: Wall... .2=sonc35ce $18.00 per single deck car 
j $25.00 per double deck car 
: 4 Trucked-out or Driven-out__.$18.00 for each 17,000 lbs 
i or fraction thereof. 
Cattle: 
Consignments of one head and one head 
oe SS oe oes ee ee 95¢ 
Consignments of more than one head: 
First 15 head in each consignment-_-__- 80¢ 
Each head over 15 in each consignment. 70¢ 
"Moamimenm: Bail qc occ ccecceesecececs $18.00 per car 
Trucked-out or Driven-out__.$18.00 for each 24,000 Ibs. 
or fraction thereof. 
Bulls: 
Bulls, S0@ ihe. and. over ......~......... $1.25 
Hogs: 
Consignments of one head and one head 
GONE 6 cccsdcccekescbesusnwasseeacwes 50¢ 
Consignments of more than one head: 
First 25 head in each consignment--_-- 28¢ 
Each head over 25 in each consignment. 22¢ 
*Maximum: ($15.00 single deck 


I os err Baretta yee ee ($20.00 double deck 
Trucked-out or Driven-out__$15.00 for each 17,000 Ibs. 
or fraction thereof. 


Sheep and Goats: 
j Consignments of one head and one head 
ai i ape ein ns anata bee eee 50¢ 


*Note.—The maximum charge shall not exceed the per head rate. 
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Consignments of more than one head: 
First 10 head in each consignment-_--_- 26¢ 
Next 50 head in each consignment-_-_-_-_ 18¢ 
Next 60 head in each consignment-_-_-- 8¢ 
Each head over 120 in each consignment 5¢ 
*Maximum ($15.00 single deck 
($21.00 double deck 
Trucked-out or Driven-out--$15.00 for each 12,000 Ibs. 
or fraction thereof. 


All purchases paid for by a commission merchant or by his shipping 
clearance, whether made by or for a speculator, feeder-farmer, or other 
person than a resident yard trader, shall be deemed a purchase and 
charged for at above rates. Purchaser to pay for all exchange charges 
and wires incident to credit arrangements. 


SECTION E 
Extra Service Charges 
The following extra service charges are applicable to each consignment 
(both buying and selling): 
Each additional weight draft over 3 on account sales classifica- 


(Maximum on one consignment shall be $3.00) 


Each additional check, each additional copy of account sales, each 
proceeds deposit or bank credit over one 


In view of the necessity for relief shown the foregoing rates 
shall become effective on September 17, 1946, and shall remain in 
effect for a period of one year thereafter unless modified or ex- 
tended. 

However, the prescribed rates shall become effective only upon 
the condition (1) that the respondents shall continue to prepare 
and file the quarterly reports provided for in the stipulation. filed 
on December 20, 1944, and keep such books and records as provided 
in said stipulation and (2) that the respondents agree that the 
rates prescribed herein may be reduced by order if, upon the basis 
of information disclosed by the reports referred to above, it ap- 
pears that a reduction in rates is warranted, provided, however, 
that such rates and charges shall not be reduced below the level 
fixed by the order of February 28, 1933, without a hearing first 
being held on the matter. 

Any petition for extension or modification of this order shall be 
filed on or before August 15, 1947. 


Copies hereof shall be served upon the parties by registered 


mail or in person. 


*Note.—The maximum charge shall not exceed the per head rate. 
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IDAHO LIVESTOCK AUC. CO. v. NEBRASKA BRAND COM. 


(A. D. 1821) 


IDAHO LIVESTOCK AUCTION COMPANY v. NEBRASKA BRAND COMMITTEE. 
No. 1765. Decided September 18, 1946. 





P&S Doc. 











Dismissal—Withdrawal of Complaint 


Upon complainant’s request that its complaint for reparation be withdrawn, 
ordered that the proceeding be dismissed. 













Mr. O. I. Blain, of Idaho Falls, Idaho, for complainant. Mr. Chase Feagins, 
of Alliance, Nebraska, for respondent. Mr. John J. Curry, Examiner. 





Decision by Thomas J. Flavin, Judicial Officer. 





ORDER OF DISMISSAL 

By a complaint, dated June 1, 1946, the Idaho Livestock Auction 
Company, Idaho Falls, Idaho, filed a claim for reparation in the 
amount of $6.40 against the respondent, Nebraska Brand Committee, 
alleging that the respondent unlawfully collected brand inspection 
fees on eighty (80) head of livestock consigned at Idaho Falls, 
Idaho, to Webb Live Stock Commission Company, Grand Island, 
Nebraska. After an answer was filed by the respondent, the com- 
plainant by a letter, dated July 26, 1946, requested that its com- 
plaint be withdrawn. Accordingly, the proceeding is herewith dis- 











missed. 






(A. D. 1322 







In re MississipP1 VALLEY Stock YArDs. P&S Doc. No. 1558. Decided Septem- 
ber 25, 1946. 






Supplemental Order—Increase in Rates and Charges 
Rates and Charges prescribed by order of May 20, 1946, ordered modified 

herein to permit increases in rates and charges, and assessment of charges 
for resales by dealers. 













Mr. John J. Curry for Production and Marketing Administration. Mr. John 
C. Kappel, Jr., of St. Louis, Missouri, for respondent. Mr. John B. Poin- 
dexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 









SUPPLEMENTAL ORDER 

In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C 281 ef seq.), rates were prescribed for the 
respondent Mississippi Valley Stock Yards in an order issued on 
May 20, 1946 (5 A. D. 363). Subsequently, on May 31, 1946, the 
respondent filed a petition to reopen the hearing, reargue, and re- 
consider the order. Thereafter, a stipulation was entered into be- 
tween respondent and the Livestock Branch, filed on June 17, 1946, 
by the terms of which the respondent agreed (1) to amend its tariff 
then on file by including charges for resales by dealers, and (2) 
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that respondent would file a petition to modify the order of May 
20, 1946, because of substantial increases in operating expenses, in- 
cluding labor, repair, replacement materials, etc., since the date of 
the hearing in January, 1945. Said stipulation was approved 
by an order issued on June 19, 1946, and the effective date of the 
rates prescribed in the order of May 20, 1946, postponed until fur- 
ther order. 

Pursuant to the terms of the stipulation above-mentioned, the 
respondent, on August 6, 1946, filed a petition for modification of 
the order of May 20, 1946, requesting increases in its rates and 
charges on livestock sold or resold in its Commission Division and 
on direct shipments to packers. On August 27, 1946, the Livestock 
Branch, Production and Marketing Administration, filed an answer 
stating that it interposes no objection to the granting of the in- 
creases requested. 

Accordingly, instead of the rates set forth in Paragraph 19 of 
the order of May 20, 1946, the respondent shall forthwith publish 
and file a tariff showing all rates and charges for stockyard services 
furnished by it at the Mississippi Valley Stock Yards, which tariff 
shall include the rates and charges set forth below: 


Yardage on all classes of Original Receipts and Resales in Commission 


Division: 

a ck oe eta 49 cents per head 
RNNNRINS cea eR Sache A he tes ee 33 cents per head 
es we Fn ie ae ed CS 18 cents per head 
SONA: PNR AO BR te ee 12 cents per head 
SISSON INI ORTON as Ge 50 cents per head 


Livestock consigned direct to packers: 


RNIN) ee le A Bs 25 cents per head 
TN SS raat ak am aietet om aa eee aaa 17 cents per head 
RN a a oe AS Rei ok ee ae 8 cents per head 
OOD RIN Bete os 8 ee 6 cents per head 


Livestock resold for Local Delivery other than that resold in the Com- 
mission Division: 


ENN ds Be Si ol oe Ss wa cage era eceu nae 16 cents per head 
NE ig ha a at ate eee 10 cents per head 
WO, one See ce eee wee eae sac 5 cents per head 
GNA OREN) ooo. 6 oe tees 3 cents per head 


Livestock resold for shipment other than that resold in the Commission 
Division (including that consigned to National Stock Yards): 


TNE eet enh te hae chet ose a weeese cee 7 cents per head 
RU ina oid RR en eae eS einai 4 cents per head 
TRON bo eke coh ewanee saree ee Goa anne eoeen 2 cents per head 
Sheen and goats ........<...5-~.=-.4-----+=- 2 cents per head 


*Cattle are bovines weighing 400 pounds and over. 
Calves are bovines weighing less than 400 pounds. 
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The respondent shall give at least ten (10) days’ notice to the 
public of any change in its schedule of rates and charges before 
the effective date thereof. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1323) 


In re UN1on SrockyaRpS COMPANY OF OMAHA, Lrp, P&S Doe. No. 344. De- 

cided September 27, 1946. 
Supplemental Consent Order—Rates and Charges—Authority to 
File Tariff Schedule 

Respondent granted permission to file a tariff schedule making effective, as 
of October 1, 1946, certain reweigh and resaie charges, subject, however, 
to all the terms and conditions of the order of August 30, 1946, pre- 
scribing general rates and charges for the respondent. 


Mr. John J. Curry for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. Mr. 
Francis 8. Gaines, of Omaha, Nebraska, for Omaha Live Stock Traders 
Exchange, intervenor. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 
On September 7, 1946, an order was entered suspending until 
October 1, 1946, certain provisions of the order of August 30, 1946, 
prescribing reweigh and resale charges at the Union Stock Yards. 
Following a discussion of the proposed charges by M. J. Cook, 
Chief of the Packers and Stockyards Division of the Livestock 
Branch, the President of the stockyards company, and members 
of the Live Stock Traders Exchange, the parties agreed to recom- 
mend to the Secretary, for approval, the following changes in the 
charges set forth in Sections (d) and (e) of the August 30, 1946, 
order: 
(d) Livestock resold or reweighed, other than through a commission 
firm, in these yards for local delivery will be assessed the following 
yardage charges: 


te oe oa toe Re eee ee ae 20¢ per head 
RING 5 cas Se ee ae ee igs ee ee 2¢ per head 
I 5 a a a ee 7¢ per head 
ROOD OF MOREE 8 28 oe a Sone eee ee 5¢ per head 


(e) Livestock resold or reweighed, other than through a commission 
firm, in these yards for shipment off the market, the following charges 


will apply: 


CMMI. in a sea neda team ceneaenee pcmaeces 10¢ per head 
Calves: .....+- st ad nalpa dibs cena scene ee ca ee 
BOG OP GAR Sn on a on eee ee eo 2¢ per head 


Accordingly, the respondent is granted permission to file an 
amendment to its tariff schedule making effective. as of October 1. 
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1946, the charges set forth above. The charges thus authorized 
are granted subject to all of the terms and conditions contained in 
the order of August 30, 1946, prescribing rates and charges for the 


respondent. 


(A. D. 1324) 
L. GILLArDE CoMPANY v. J. A. TrimBLeE. PACA Doc. No. 4603. Decided Sep- 
tember 4, 1946. 


Failure to Pay Purchase Price—Purchaser of Produce on Basis of Price F.O.B. 
5 Shipping Point Acceptance Final has no Right of Rejection 


Where respondent purchased a carload of celery at a price f.o.b. shipping 
point acceptance final but, thereafter rejected the shipment at destina- 
tion, contending that he had purchased fancy celery whereas the rejected 
shipment was poor, it is held that respondent did not have the right 
to reject, and complainant is entitled to an award of reparation in 
amount of the agreed purchase price. 

Effect of Failure to Answer Complaint and to Request an Oral Hearing 


Where purchaser of celery was served with a copy of the complaint in a 
proceeding under the act to recover damages resulting from his re- 
jection of the produce, but no answer to the complaint was filed, and 
no request for an oral hearing was made, it is held that under the rules 
of practice the allegations of the complaint are considered to be true, 
and that purchaser waived an oral hearing. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. J. A. Trimble 
Company, of Bethlehem, Pennsylvania, respondent, pro se. Mr. Ray- 


mond L. Dillman, Examiner. 
Decision by Thomas J. Flavin. Judicial Officer. 


PRELIMINARY STATEMENT 

Complainant, L. Gillarde Company, filed a formal complaint 
herein against respondent, J. A. Trimble, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed 499a et seq.), 
on April 11, 1946. It is alleged in the complaint that respondent 
purchased a carload of celery for shipment in interstate commerce 
but on arrival of the car at the designated destination he unlaw- 
fully rejected the shipment. Thereafter the celery was abandoned 
to the delivering railroad. Complainant asks for an award of 
damages in the amount of the agreed price. 

A copy of the complaint was served on respondent by registered 
mail on June 10, 1946. On this same date, copies of the report of 
investigation were served, in like manner, on complainant and _ re- 
spondent. In the service letter of the Fruit and Vegetable Branch, 
dated June 7, 1946, which accompanied and was served on respondent 
with the complaint, he was informed that it would be necessary to 
answer the complaint within 20 days after receipt of such letter 
and copy of the complaint. Respondent’s attention was also called 
to sections 47.8(c) and 47.15 (b) of the rules of practice providing 
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that failure to answer the complaint would be deemed to be an admis- 
sion of the truth of the allegations of fact therein made, and that 
failure to request an oral hearing would constitute a waiver thereof. 
Notwithstanding such service of the complaint and notice of the 
effect of non-compliance with the rules of practice cited, respondent 
failed to answer either the complaint or the report of investigation. 
The complaint is, therefore, disposed of on the basis of respondent’s 
default. 
FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is 79 
South Water Market, Chicago, Illinois. 

2. Respondent is an individual whose post office address is Beth- 
lehem, Pennsylvania. Respondent applied for and on December 4, 
1944, a license was issued to him in accordance with the licensing 
provisions of the act. Such license expired on December 4, 1945, 
and was not thereafter reissued. 

3. In a telephone conversation conducted by complainant and re- 
spondent on September 1, 1945, complainant sold to respondent a car- 
load of celery, consisting of 400 crates, at $3.75 per crate, f.o.b. Colo- 
rado shipping point acceptance final. The celery was then loaded in 
car PFE 51617. On the same day, complainant diverted the car 
to respondent at Bethlehem, Pennsylvania and wired respondent of 
such diversion, described the celery, and confirmed the oral contract 
of sale at the stated price of $3.75 per crate, f ob. Colorado shipping 
point acceptance final. Complainant also stated that the celery was 
being shipped under standard refrigeration. 

4. The car arrived at Bethlehem, Pennsylvania on September 9, 
1945, at 8 o'clock p.m. Respondent was noti ‘ed September 10, 1945, 
at 8 o'clock am. by the delivering railroad of the arrival of the car. 
On September 12, 1945, at 8:09 a.m., respondent wired complainant 
as follows: “Cannot use car celery at no price please divert else- 
where do not ask me to accept.” 

At 3:59 p.m. on September 12, 1945, and again later in the after- 
noon of the same day, respondent also wired complainant that he 
would not accept the celery because it was “very poor,” and because 
he had ordered “fancy celery.” 

5. On September 18, 1945, complainant diverted the shipment 
to Philadelphia, Pennsylvania for resale. On September 20, the 
celery was “showing heavy decay” with “slimy yellow tops” and 
was later abandoned to the railroad. 

6. Respondent failed and refused to pay complainant $1,500, the 
agreed total purchase price of the celery. or any part thereof. 


7. A formal complaint was filed April 11, 1946, which was within 


months after the cause of action accrued. The formal complaint 
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was regularly served on respondent and he was also served with a 
copy of the report of investigation, but he failed to answer either 
the complaint or the report. 

CONCLUSIONS 

Acceptance of the allegations of the complainant as true in accord- 

ance with section 47.8(c) of the rules of practice (10 F.R, 2209 
et seq.), establishes that the purchase was made at a price f.o.b. 
shipping point acceptance final. The record shows that respondent 
was informed by both the complainant and the Fruit and Vegetable 
ranch that a purchaser of produce on that basis has no right of 
rejection. Section 46.24 (m) of the regulations (8 F.R. 6895) so 
provides, and in The LeRoy Dyal Co., Ine. v. Charles R. Allen, 
4 A.D, 214, the regulation was given that effect. Also see ). B. 
Brune & Co., Ine. v. S. Goldsamt, Inc., 1 A.D. 605; Schoenburg, Price 
Company v. Lewis D. Goldstein Fruit & Produce Corporation, 
2 A.D. 772; Nick Argondelis v. Senter Bros., Inc., 4 A.D. 420; 
United Produce Company v. Kyman Brothers, 4 A.D. 493; L. @il- 
larde Company v. Ritter & Co. et al., 4 A.D. 594; Simons & French 
Co., Ine. v. Myer Cohn Inc., 4 A D. 861; and Mexican Produce Com- 
pany Vv. Lewis I). Goldstein Fruit & Produce Corporation, 4 A.D. 946. 
Moreover, the finding that respondent’s purchase of the celery was 
on the basis of the agreed price f.o.b. shipping point acceptance final, 
is also indicated by respondent’s assignment of the poor condition 
of the celery in his wires to complainant as the reason for his re- 
jection, 

It is concluded that respondent’s rejection of the celery was with- 
out reasonable cause and violated section 2 of the act; that repara- 
tion should be awarded complainant in the amount of the unpaid 
price, with interest ; and that the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant as reparation, $1,500, with interest thereon at 
5 percent per annum from September 12, 1945, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


ufter its date. 
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SAMUEL H. BIGLER v. NATIONAL PRODUCE COMPANY 5 A.D. 689 


(A. D. 1325) 


SAMUEL H. BIGLER v. NATIONAL PropucE COMPANY. 
cided September 12, 1946. 
Breach of Warranty—Damages 


Where respondent failed to deliver onions of the grade sold and complainant 
rejected them, it is held that complainant is entitled to recover as dam- 
ages for the breach of warranty the difference between the contract price 


and the market value. 
Evidence—Market News Reports—Market Value 


Minimum price quotations in market news reports which relate to less than 
carload sales are sufficient proof of market value. 


PACA Doc. No. 4559. De- 


Damages—Replacement Purchase—Market Value—Market News Reports 


Where complainant paid more for a purchase in replacement than the mar- 
ket value as shown by the minimum price contained in the market news 
reports relating to less than carload sales, complainant can recover only 
the difference between the original contract price and the market value. 


Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Mr. R. 
W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Frederick W. 
Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), which was 
instituted by a formal complaint filed October 12. 1945. Complain- 
ant alleged that it contracted to purchase from respondent a car- 
load of onions for shipment from Colorado on January 15 or 16, 
1945, to complainant at Pittsburgh, Pennsylvania, but instead re- 
spondent diverted a carload of onions from Chicago, Illinois, on 
January 13 which had been shipped from Colorado on January 9. 
1945. Complainant further alleges that the onions were not of the 
quality and condition ordered. An award of reparation in the 
amount of $400 is requested, this being the difference between the 
contract price and the alleged higher cost of a carload of onions 
purchased in replacement. 

A copy of the report of an investigation made by the Fruit and 
Vegetable Branch and a copy of the complaint were served upon 
the respondent on January 16, 1946. 

In the answer to the complaint filed by respondent February 28, 
1946, respondent stated it was unable to obtain onions for shipment 
as specified in the contract and in an endeavor to supply complain- 
ant with onions, it diverted the carload from Chicago, Illinois. 
Respondent further stated that it was not its understanding that 
the onions would actually have to be shipped from Colorado on 
January 15 or 16, 1945. On the question of damages, respondent 
denied that complainant suffered a loss of $400. It is contended 
first, that the invoice submitted by complainant of the alleged re- 
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placement car does not definitely show the date this shipment was 
purchased; and second, that based on the Federal market reports 
issued January 19 to 23 at Pittsburgh, onions could have been pur- 
chased there in less than carload quantities at a lower price than 
complainant allegedly paid for the carload of onions in replacement. 

The amount claimed by complainant as damages was less than 
$500. Under section 6 of the act, an oral hearing was not deemed 
necessary. The parties adopted their pleadings with attached ex- 
hibits as proof of their contentions and submitted briefs containing 
argument. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel H. Bigler, whose address 
is Catanzaro Building, 21st and Smallman Streets, Pittsburgh, Penn- 
sylvania. 

2. At the time of the transaction alleged in the complaint, re- 
spondent was a partnership composed of Sam S. Siegel and Charles 
Balson doing business as National Produce Company at 31 South 
Water Market, Chicago, Illinois, and was licensed under the act. 

3. On January 12, 1945, respondents sold to complainants, for 
contemplated shipment in interstate commerce, one carload of U. S. 
No. 1 Yellow Spanish onions, three inches and larger in size, packed 
in new branded saxolin 50-pound bags, at $1.75 per bag delivered 
Pittsburgh, Pennsylvania. Shipment from Colorado was to be made 
on Monday or Tuesday of the following week, January 15 or 16. 
respectively. The contract was negotiated by Leo G. and A. N. 
Altmayer, brokers in Pittsburgh, Pennsylvania, who thereafter drew 
up a Standard Confirmation of Sale and sent copies to the buyer 
and seller. 

4. On January 13, 1945, respondent ordered diverted from Chicago. 
Tllinois, to complainant at Pittsburgh car PFE 32256 containing 800 
sacks of onions which had been loaded January 9, 1945, at Keenes- 
burg, Colorado. The diversion to complainant took place on the 
same day that the shipment arrived at Chicago. 

5. The shipment arrived at Pittsburgh on January 19, 1945. 
Complainant inspected the onions and on the same day notified 
respondent through the brokers that the onions were not in accord- 
ance with the contract, and complainant requested a replacement 
carload. Respondent refused to substitute another carload of onions, 
and resold the rejected onions. 

6. A Federal inspection was ordered made by complainant of 
the onions in car PFE 32256. The certificate dated January 20 
states the condition of the onions was as follows: “When free from 
decay stock is firm: An average of 8 percent, varying from 5 to 10 
percent, shows decay affecting necks or 2 to 3 outer scales. Decay 
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is Gray Mold Rot. In addition an average of 4 percent shows 
sprouts 1 to 1% inches in length.” 

7. On January 19, 1945, at Pittsburgh, Pennsylvania, the market 
value in carload quantities of onions of the kind, grade, and size 
specified in the contract between complainant and respondent, was 
approximately $2 per bag. 

8. The informal complaint was filed February 15, 1945, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The U.S. Standards for Northern Grown onions, effective July 31. 
1944, provide that for U. S. No. 1 grade, not more than 2 percent 
of the onions in any container may be affected by decay. The con- 
tract in this proceeding was for U. S. No. 1 onions on a delivered 
basis and the Federal Inspection Certificate states that at destina- 
tion an average of 8 percent of the onions were affected by Gray 
Mold Rot. The onions did not meet the requirements of the con- 
tract at destination. Respondent’s failure to perform its contractual 
obligations was a violation of section 2 of the act and. therefore, 
complainant was justified in rejecting the shipment. In view of this 
conclusion, it is unnecessary to consider whether the respondent 
also breached the contract with respect to the time of shipment. 

The real question involved in this proceeding, as the parties admit, 
concerns the damages recoverable by complainant. Where there is 
a breach of warranty by the seller, the buyer may at his election 
refuse to accept the goods, if the property therein has not passed, 
and maintain an action against the seller for damages. The measure 
of damages is the loss directly and naturally resulting in the ordi- 
nary course of events. Gotham Nat. Bank of New York v. Sharood 
Co., 23 F.(2d) 567 (C.C.A. 2d, 1928). In previous decisions under 
the act, this loss has been computed as the difference between the 
contract price and the market value at the time and place of delivery 
of produce meeting the contract requirements. 1. Cherrich Fruit & 
Produce Co. v. J. FE. Nelson, 1 A.D. 177; Capital Fruit Company v. 
Grande Fruit Company. The market value may be shown by the 
price the buyer was actually compelled to pay in procuring produce 
in replacement. JV. Famulare & Sons v. The C. M. Kopp Company, 
PACA Docket No. 2693, S. 1949. 

To show the damages sustained, complainant alleged in the com- 
plaint that it purchased a replacement carload of onions meeting 
its requirements. Attached to the complaint is a photostatic copy 
of an invoice bearing number 336 and the date January 19, 1945. 
The copy of the invoice indicates that the G & K Company of Rocky 
Ford, Colorado, sold to complainant 800 sacks of 3-inch yellow 
onions at $2.25 delivered. 
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The respondent denied in its answer that the invoice attached to 
the complaint definitely shows the date that this shipment was pur- 
chased to be used as a replacement. The answer of respondent also 
contains excerpts from the Pittsburgh market news reports. These 
reports relate to sales made by jobbers and other large receivers in 
Jess than carload quantities. One of these reads “January 19, Report 
No. 16 market steady, Colorado sweet Spanish medium to large 
2.00—2.25.” Other reports dated January 20, 22 and 23, contain 
the same price range. Respondent’s contention seems to be that in 
view of the market reports the price paid by complainant for the 
alleged replacement carload was excessive. 

The evidence introduced by respondent tended to show that the 
market value at Pittsburgh on January 19 and several days there- 
after was at least the minimum sale price quoted in the Federal 
market news reports. Such minimum sale price has been accepted 
as proper evidence of market value in a number of previous deci- 
sions under the act. Harshfield Brothers v. J. Cliff Thomas, 5 A.D. 
2378; Capital Fruit Company v. Grande Fruit Company, supra; 
American Fruit Growers, Inc. v. W. EF. Anderson Company, PACA 
Docket No. 2759, S. 1814; Florida Fruit & Produce Company v. Fruit 
Sales, Inc., PACA Docket No. 2722, S. 1880. Complainant had the 
burden of showing why it was necessary to pay a higher price for a 
replacement carload than the minimum sale price quoted in the mar- 
ket news reports. This it did not do. Where complainant pays more 
for a purchase in replacement than the market value, it can recover 
only the difference between the original contract price and the mar- 
ket value. Goldfarb v. Campe Corp., 164 N.Y. Supp. 583, 588 
(1917); Sauer v. McClintic-Marshali Const. Co., 189 Mich. 577, 
155 N.W. 586 (1915). 

Reparation should be awarded complainant for the difference be- 
tween the contract price of $1.75 per sack and the market value as 
shown by the market news reports of $2, or a total amount of $200 
for the 800 sacks involved. The facts should be published. 


ORDER 
Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $200, with interest thereon at 5 per- 

cent per annum from January 20, 1945, until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation, 
and as to service on the parties, this order shall become effective 


20 days after its date. 
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PACA DOCKET No. 4598 5 A.D. 693 


(A. D. 1326) 
PACA Doc. No. 4598.* Decided September 12, 1946. 


Dismissal of Complaint at Complainant’s Request 


In a reparation proceeding under the act, the complaint is hereby dismissed 
\at the request of complainant. 


Complainant, pro se. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 

On October 3, 1945, complainant filed an informal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seg.), against respondent, alleging non-payment of a check 
for $250 given by respondent for the cancellation of a contract for 
two carloads of potatoes. The formal complaint was filed on April 
16, 1946, and a copy thereof and a copy of the report of investiga- 
tion were served on respondent by registered mail on June 17, 1946. 

Respondent’s answer was filed on July 1, 1946. 

Respondent requested an oral hearing. On the basis of respondent’s 
showing of peculiar circumstances making an oral hearing neces- 
sary for a proper presentation of its case, the request for oral hear- 
ing was granted by the examiner. Thereafter, in a letter dated 
August 31, 1946, complainant requested that the complaint be dis- 
missed. Respondent’s answer did not allege.a counterclaim and it 
appears that dismissal of complaint will not result in legal preju- 
dice to respondent. Accordingly, the complaint is dismissed. Copies 
hereof shall be served on the parties. 


(A. D. 1327) 
PACA Doc. No. 4600.* Decided September 12, 1946. 


Dismissal of Complaint at Complainant’s Request 


In a reparation proceeding under the act, the complaint is hereby dismissed 
at the request of complainant. 


Complainant, pro se. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


On October 3, 1945, complainant filed an informal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U. S.C. 
499a et seq.), against respondent, alleging non-payment of a check 
for $375 given by respondent for the cancellation of a contract for 
three carloads of potatoes. The formal complaint was filed on April 
16, 1946, and a copy thereof and a copy of the report of investiga- 
tion were served on respondent by registered mail on June 17, 1946. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Respondent’s answer was filed on July 1, 1946. 

Respondent requested an oral hearing. On the basis of respond- 
ent’s showing of peculiar circumstances making an oral hearing nec- 
essary for a proper presentation of its case, the request for oral 
hearing was granted by the examiner. Thereafter, in a letter dated 
August 31, 1946, complainant requested that the complaint be dis- 
missed. Respondent’s answer did not allege a counterclaim and it 
appears that dismissal of the complaint will not result in legal preju- 
dice to respondent. Accordingly, the complaint is dismissed. Copies 
hereof shall be served on the parties. 


(A. D. 1328) 


CarkLo PaNnno Fruit Co., Lrp. v. NortH Jersey Propuce Co. PACA Doc. No. 
4512. Decided September 17, 1946. 


Evidence—Sufliciency of Memorandum and Invoice Signed by Buyer to 
Establish Sale—Delivery to Carrier as Delivery to Buyer—Seller’s 
Consignment of Commodity to Itself to Enforce Payment 


Where, in an oral agreement evidenced by written memorandum and signed 
invoice, complainant having sold two carloads of oranges to respondent, 
consigning them to itself, and drew drafts for the agreed price which 
were attached to bills of lading, and following respondents’ failure to 
pay the drafts complainant diverted the oranges to other markets where 
they were sold for respondent’s account, the net proceeds having been 
remitted to complainant, it is held; (1) the memorandum and:signed in- 
voice establish the sale; (2) the delivery of the oranges to the carrier 
was delivery to respondent; (3) the consignment of the oranges to com- 
plainant was merely for the purpose of retaining possession to en- 
force payment; and (4) complainant is entitled to an award of repara- 
tion in the amount of the unpaid balance of the purchase price. 


. Edward J. Cotter, of Los Angeles, California, for complainant. Mr. Harold 
R. Sandford, of Paterson, New Jersey, for respondent. Mr. Joseph T. 


Murphy, Examiner. 
Decision by Thomas J, Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

The formal complaint in this proceeding under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
was filed April 6, 1945. Complainant is a partnership whose place 
of business is 254 N. Durfee Road, Pico, California. At the time 
the transactions described in the complaint took place respondent 
was also a partnership, consisting of members of whom one died 
after the cause of action arose. The remaining partners informed 
the Department that they had purchased the interest of the deceased 
member. 

Complainant alleges that on or about May 29, 1944, in the course 
of interstate commerce, it sold to respondent at Pico, California, 
i164 boxes of oranges at an agreed price of $4.30 per box; that a 
memorandum of sale was executed by Edward Simkin, one of re- 
spondent’s partners; that the oranges were inspected at Pico, Cali- 
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fornia, by Edward Simkin on behalf of respondent; that 582 boxes 
were shipped in each of cars PFE 91702, and PFE 29756; that both 
cars were invoiced to respondent and shipped to Paterson, New Jer- 
sey, complainant being named in the bills of lading as consignee; 
that complainant drew drafts, with bills of lading attached, upon 
respondent for the price of each carload, and, at respondent’s request 
diverted the cars to complainant at Chicago and then rediverted car 
PFE 91702 to Associated Fruit Distributors at Birmingham, Ala- 
bama, and car PFE 29756 to Little Rock, Arkansas, for “resale for 
the use and benefit” of respondent; that the Associated Fruit Dis- 
tributors sold the contents of car PFE 29756 for the account of 
respondent and remitted to complainant $2,050.74, and sold carload 
PFE 91702 and remitted to complainant $1,937.69; that respondent 
failed and refused to pay the drafts drawn by complainant; and 
that the unpaid balance owing complainant from respondent is 
$970.46. Complainant asks for reparation in that amount. 


Respondent answering denies that complainant sold the oranges 
in question to it, and that a memorandum in writing had been exe- 
cuted by Simkin, and denies that the oranges were inspected and 
accepted by Simkin at Pico, California, on its behalf. However, 
in respondent’s “First Separate Defense” to the complaint it admits 
that Simkin, a member of respondent partnership, agreed to pur- 
chase 1164 boxes of oranges at $4.30 a box. Respondent alleges that 
the oranges were shipped to Paterson, New Jersey, consigned to 
complainant; that respondent canceled its order; that thereafter the 
oranges were sold by the Associated Fruit Distributors for com- 
plainant and that the proceeds were forwarded to complainant. As 
a result, respondent contends that no cause of action exists. In a 
“Second Separate Defense” respondent points out discrepancies in 
the amount claimed as damages in the complaint. 

A report of investigation, together with a copy of the formal com- 
plaint and complainant’s “Statement of Facts” in support thereof, 
were served on respondent by registered mail on June 20, 1945, and 
«. copy of such report was served on complainant on June 22, 1945, 
in accordance with section 47.7 of the rules of practice (10 F.R. 2209 
et seq.). 

A formal hearing was held at Paterson, New Jersey, on March 8. 
The record includes the depositions of Harry L. MacRae and Carlo 
Panno, for complainant, and the oral testimony of Edward Simkin, 
for respondent. Respondent was represented by counsel at the hear- 
ing. MacRae identified himself as complainant’s bookkeeper. He 
testified that on May 29, 1944, Simkin, whom he knew to be a part- 
ner and buyer for the respondent, was present in the packing house 
and office of the complainant at Pico, California, and executed a pur- 
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chase order for two cars of oranges, 1164 boxes at $4.30 a box, for 
the North Jersey Produce Company of Paterson, New Jersey, ‘at 
some time before noon on that day. He testified that he prepared 
the bills of lading, sight drafts, and the other papers that accom- 
panied the cars which were moved away from the packing house 
after 4 p.m. on May 29, 1944; that the cars were not waybilled to 
the North Jersey Produce Company prior to the time of the signing 
of the purchase order; that he did not see Simkin at any time sub- 
sequently on that day. never visited him in a hotel, and had no busi- 
ness dealings with Simkin at any place except in the office and pack- 
ing house of complainant; that thereafter Simkin called him on the 
telephone and asked to have the cars released to Associated Fruit 
Distributors so that the oranges could be sold by Associated for 
respondent’s account; that complainant was to receive the proceeds 
of the sale, and any difference was to be paid by respondent; and 
that the cars were released to Associated. 


Carlo Panno, a member of complainant partnership testified that 
he was present at the time the transaction occurred on May 29, 1944; 
that Edward Simkin examined some packed and unpacked oranges 
and asked to purchase 1164 boxes at $4.30 per box to be shipped to 
North Jersey Produce Company at Paterson, New Jersey; that Sim- 
kin signed the purchase order in the office of the packing house in 
the presence of Peter Panno, and Harry L. MacRae before 12 o’clock 
noon and while the cars were being loaded from the packing house. 


At the oral hearing Simkin testified that MacRae came to his 
hotel shortly after noon on May 29, 1944 and stated that he had two 
cars of oranges which he was shipping to North Jersey Produce 
Company; that he told MacRae he had not ordered these two cars 
but asked how the fruit was, and was informed that the oranges 
were very fancy and of good pack; that he told MacRae that inas- 
much as the cars were rolling and were already billed he did not 
want to change that and to let them roll. Simkin further testified 
that he had not seen the oranges and was not at the packing house 
when they were packed or shipped; that on the evening of May 29 he 
called his partners on the telephone and thereafter informed Panno 
that he could not use the two cars of oranges, and that Carlo Panno 
told him to go ahead and sell them; that Irving Taub, a broker called 
Associated from his hotel room concerning resale; that he accom- 
panied Taub to the railroad office where he was informed that the 
cars could not be diverted by him since they were not consigned 
to North Jersey Produce Company. This was on or about May 30, 
1944, or June 1, 1944. Simkin identified Ex. 1 attached to the com- 
plaint, being an invoice or memorandum of sale, and stated that the 
signature thereon was his; that he signed the exhibit about 5 or 6 
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‘lays after May 29, 1944, or about June 5, 1944, because Carlo Panno 
informed him that he would not divert the cars to Associated unless 
he signed such a memorandum, and because he was afraid the cars 
would be shipped into Paterson and his concern would have the 
disposition of them on its hands. 


FINDINGS OF FACT 

1. Complainant, Carlo Panno Fruit Company, Ltd., is a partner- 
ship consisting of Carlo Panno and Peter Panno, whose place of 
business is 254 N. Durfee Road, Pico, California. 

2, At the time of this transaction respondent was a partnership 
consisting of Edward Simkin, Harold Ross, Joseph Rosa and Chester 
Mankovich duly licensed under the act to do business as North Jersey 
Produce Company at 257 East Railway Avenue, Paterson, New 
Jersey. 

3. Subsequent to filing of the complaint Harold Ross died and 
Edward Simkin, Joseph Rosa and Chester Mankovich purchased the 
interest of the deceased partner. 

4. During the times hereinafter stated Edward Simkin was a 
partner of the respondent and was authorized to act on its behalf. 

5. On May 29, 1944, in the course of interstate commerce, com- 
plainant and respondent entered into an oral agreement, evidenced 


by a memorandum in writing, to sell and purchase 1164 boxes of 
oranges, at $4.30 per box f.o.b. shipping point, Pico, California. 


6. Such oranges were shipped from Pico, California to Paterson, 
New Jersey in two cars, PFE 91702 and PFE 29756 consigned to 
complainant. 

7. Indorsed bills of lading for the two cars were attached to 
customers’ drafts drawn on respondent and forwarded for collection. 
The agreed sales price of the oranges, less credit on a previous ship- 
ment, amounted to $4,958.90. The two drafts drawn on respondent 
totaled $4,958.90. Neither draft was paid by respondent. 

8. At respondent’s request, complainant diverted the two car- 
loads of oranges to Associated Fruit Distributors of California, for 
resale of the oranges for and on behalf of respondent. 


9. Complainant has been paid the sum of $3,988.43, being pro- 
ceeds forwarded by the Associated Fruit Distributors of California. 
10. Informal complaint was filed on September 2, 1944, which 
was within nine months after the cause of action accrued. 
CONCLUSIONS 


Complainant alleges the sale of 1164 boxes (two carloads) of 
oranges to respondent acting through Edward Simkin, a member 
of respondent partnership, and respondent’s failure and refusal to 





5 A.D. 698 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


pay the agreed price of either carload in full. Respondent in its 
answer alleges that the purchase was made by Simkin, and that Sim- 
kin, thereafter, cancelled its order for the oranges, and that they 
were resold for complainant’s account and all proceeds were delivered 
to complainant. In respondent’s written argument it contends (1) 
that the record “lacks proof of sale and delivery of any goods to 
respondent,” and (2) that the evidence fails to show “there is any 
money due complainant by respondent.” 

The invoice and memorandum of purchase signed by Simkin es- 
tablished a sale of the oranges. And delivery to the carrier was de- 
iivery to the buyer. Section 46 of the Uniform Sales Act provides: 
“Where, in pursuance of a contract of sale or a sale, the seller is 
authorized or required to send the goods to the buyer, delivery of 
the goods to the carrier, whether named by the buyer or not, for the 
purpose of transmission to the buyer is deemed to be a delivery of the 
goods to the buyer .. .” Seaver v. Lindsay Light Co., 182 N.Y.S. 30 
(1920). 

Where, as in this case, the oranges were consigned to complainant, 
the delivery was merely subject to complainant’s retention of pos- 
session to enforce payments of the price. R. S. Norman vy. Paul 
Rothman, Inc., PACA Docket No. 103, 8. 85; Nehf Fruit Company v. 
Dawson Produce Company, PACA Docket No. 105, S. 41. 

No effect can be given to respondent’s attempted cancellation of 
the contract. There is no evidence that complainant agreed to can- 
cellation or that respondent had any justification for refusing to 
accept the oranges, 

The record does not support respondent’s contention that the 
oranges were resold for complainant’s account. Respondent was the 
party interested in making the resale, and it was at respondent’s re- 
quest that the cars were diverted to Associated. Having sold the 
oranges to respondent, no reason is apparent why complainant should 
have been interested in releasing respondent from its contract in 
order to turn the shipments over to another dealer for sale on a 
commission basis. Consistent with complainant’s contention, it is 
concluded that the resale was for respondent’s account. 

The exhibits which are attached to the complaint, including the 
signed invoice and drafts drawn by complainant, and respondent’s 
admission of non-payment, together with evidence of sales and 
remittances by the Associated Fruit Distributors, constitute proof 
of amounts unpaid and due complainant. It is concluded that re- 
spondent’s failure and refusal to pay such balances, amounting to 
$970.47, was, and is, in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of $970.47, with in- 
terest, and the facts should be published. 
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ORDER 

Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $970.47, with interest thereon at 5 
per cent per annum from May 29, 1944 until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 
to the service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1329) 
PACA Doc. No. 4555.* Decided September 23, 1946. 


Dismissal—Lawful Rejection—Improper Loading 


Where complainant sold carload of tomatoes to respondent who rejected 
them upon delivery because of the badly bruised condition of tomatoes 
in one stack, it is held that the rejection was not without reasonable 
cause since the evidence showed at destination that the one stack had 
not been stripped when loaded at shipping point and that this was the 
proximate cause of the bruising and, therefore, the complaint should be 
dismissed. 


Obligation of Shipper to Properly Load Shipment 


The person selling and shipping tomatoes to another is under the obliga- 
tion to load the produce in a reasonable and prudent manner to assure 
safe arrival at destination under ordinary conditions of transportation. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Respondent pro 
se. Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a ef seg.) was com- 
menced by a formal complaint filed December 18, 1945, Therein 
it is alleged that on or about May 12, 1945, complainant sold to re- 
spendent a carlozed containing 780 lugs of green, wrapped tomatoes 
of various sizes, specified as U. S. No. 1, Magic Wand brand, at 
agreed prices per lug totaling $2,854, f.o.b. * * *; that tomatoes 
of the kind and grade called for were shipped in interstate com- 
merce to * * *, where respondent. unlawfully rejected them; and 
that complainant sustained a loess on the resale of the rejected ship- 
ment. Coreplainant seeks to recover damages from respondent for 
the net loss sustained. 

Resnondent in an answer filed February 21, 1946, admits the pur- 
chase and subsequent rejection of the tomatoes. To justify the re- 
jection, resnordent alleges, in effect, that the carload of tomatoes 
was not in suitable shipping condition because complainant failed 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 








5 A.D. 700 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


to strip properly the lugs at the time of loading resulting in ex- 
cessive bruising of the tomatoes in transit. Respondent asks for 
a dismissal of the complaint. 

Both parties waived an oral hearing by failing to request one, 
and evidence has been submitted in accordance with the shortened 
procedure (10 F.R. 2215, § 47.20). A copy of the formal complaint 
and a copy of the report of investigation were served on respondent 
by registered mail on February 2, 1946. A copy of the report of 
investigation was served on complainant, in like manner, on Febru- 
ary 4, 1946. 

p FINDINGS OF FACT 

1. Complainant is an individual whose post office address is 
ee * 


2. Respondent is a corporation engaged in business at * * *. 


During the period covered in the complaint, respondent was licensed 
under the act. 

3. On May 12, 1945, complainant sold to respondent for ship- 
ment from * * * to * * *, one carload of green, wrapped tomatoes, 
U. S. No. 1 grade, Magic Wand brand. The carload consisted of 
514 lugs of size 6 x 6 and larger and 266 lugs of size 6 x 7 and 
the prices agreed upon were $4 and $3 per lug, respectively, f.o.b. 
* * * Respondent acted through *) * *, a broker of * * *. 

4. Complainant loaded and shipped, in car ART 23134, toma- 
toes that graded U. S. No. 1 and in other respects met the quality 
specifications of the contract. The lugs in the car were loaded six 
layers high, five rows wide and 26 stacks long. Space between rows 
and along the side walls was sufficient to allow ventilation. The 
lugs in the stack which was located adjacent to the bunker in the 
A end of the car were not stripped and nailed. 

5.. The car arrived at Baltimore on or about May 21, 1945. On 
the following day, the broker wired complainant that the Federal 
inspection showed from 75 to 90 percent of the tomatoes loaded in 
the A end of the car were “watery bruised turning decay,” and that 
respondent requested “other disposition.” In a later wire the same 
day, the broker informed complainant of respondent’s rejection of 
the shipment. 

6. An average of 80 percent of the tomatoes in the lugs in the 
one stack adjacent to the bunker wall in the A end of the car were 
damaged by bruising. The lugs in that stack had shifted in transit 
and the side slats of some of the lugs were cut and broken. The 
tomatoes then failed to grade U. S. No. 1 only on account of ex- 
cessively bruised stock in this one stack of lugs that was not stripped. 

%. Complainant caused the rejected shipment to be resold through 
** * at * * *. Gross proceeds of $2,076 were realized, from which 
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the following expense items were deducted: freight, $476.25; cart- 
age, $38.75; cost of inspection, $2.50; sale charges, $145.32, leaving 
net proceeds of $1,413.18. 

8. The market value of U. S. No. 1 green, wrapped tomatoes 
shipped from * * *, sizes 6 x 6 and 6 x 7, declined on the * * *, mar- 
ket during the period May 18, to and including May 22, 1945, from 
50 cents to $1 per lug, for sales in less than carload quantities. 

9. By respondent’s rejection of the tomatoes, complainant suf- 
fered a loss in the amount of the difference between the original 
sale price of $2,854 and the net proceeds of $1,413.18, which complain- 
ant received on resale of the tomatoes, or $1,440.82. Respondent 
has not paid to complainant the amount of the loss, or any part 
thereof. 

10. The formal complaint was filed December 18, 1945, which 
was within the time allowed for the filing of reparation complaints. 


CONCLUSIONS 


Respondent contends that complainant failed to strip properly 
the lugs of tomatoes in one end of the car and, Since most of the 
tomatoes in those lugs were bruised, the rejection of the shipment 
was justified. On the other hand, complainant’s position is that 
the carload was stripped properly at the time of loading and the 
real reason for respondent’s rejection was the decline in the market 
prices of * * * tomatoes between the time the contract was entered 
into and the time of arrival at * * *. 

The condition of the tomatoes at * * *, the place of destination, 
is evidenced by the reports of two inspections made there on May 
21, 1945, the day the carload was reported to have arrived. Both 
the Railway Perishable Inspection Agency report and the certifi- 
‘ate of the Federal inspector state that 75 percent or more of the 
tomatoes in one stack in the A end of the car were bruised. The 
Railway Perishable Inspection Agency report states that 107 lugs 
were damaged and required recoopering and that the car was not 
loaded in accordance with the tariff. 

The evidence is clear that in one stack 75 percent or more of the 
tomatoes were badly bruised at destination. The evidence shows 
that the tomatoes were not bruised when loaded since the Federal 
inspection certificate made at the shipping point certifies to their 
being U. S. No. 1 grade. The issue presented is whether the bruised 
condition of the tomatoes occurring in transit resulted from the 
complainant’s failure to properly load the shipment. The sale to 
respondent was at a price f.o.b. shipping point. Respondent, as 
buyer, assumed the risks of damage to and deterioration of the to- 
matoes while in transit that were not caused by the shipper. A. J. 
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Conroy, Inc. v. Weyl-Zuckerman & Co. (N. D. Calif. 1941) 39 F. 
Supp. 784. Upon complainant, as seller, was the obligation to 
load the produce in a reasonable and prudent manner to assure 
safe arrival at the destination under ordinary conditions of trans- 
portation. //arp, Ilardee & Co. vy. Haas-Phillips Produce, 205 Ala. 
573, 88 Sou. 740 (1921), Welliston on Nales, § 278. 


The Federal inspector at destination found that the one stack in 
the A end of the car was not stripped. In answer to an inquiry 
from the Production and Marketing Administration during the in- 
vestigation of the informal complaint, the inspector replied that 
the one stack showed some shift, and the lugs were in such a posi- 
tion and the bruising of such appearance as to indicate the damage 
was caused by the absence of strips. These statements are corrobo- 
rated by the RPIA report which states also that the four adjoin- 
ing stacks were stripped but not nailed. 


Opposed to the foregoing evidence is the Federal inspection cer- 
tificate made at the shipping point dated May 12, 1945. The cer- 
tificate states that the inspection began at 2 P. M., and was com- 
pleted at 10 P. M., and under “Loading,” the following is given: 


“Loaded each end of car; lugs crosswise 6 layers high, 5 rows 
wide; ventilating space between rows and next each sidewall, each 
layer stripped and nailed; load braced between doors.” 


Admittedly, there is a conflict between the certi cate made at the 
shipping point and those made at the destination. But it must be 
borne in mind that the shipping point inspection extended over an 
eight-hour period. It seems reasonable to assume that the shipping 
point inspector did not witness the stripping of each layer, or even 
of each stack. On the other hand, the Federal inspector at destina- 
tion had his attention specically focused on the one stack of lugs 
in the A end of the car, for it was there that the damaged toma- 
toes were found. For this reason, it is believed that the destination 
Federal certi ‘cate is entitled to the greater weight, especially since 
it was supported by other evidence. 


The injury to the tomatoes appears to have resulted from shifting 
of the lugs in at least the one stack and excessive pressure on the 
lugs in that stack. The side slats of some of these lugs were cut 
and loose. Since the other stacks were stripped and the tomatoes 
in those lugs arrived at destination without injury, it seems reason- 
able to find that the lack of stripping in the stack in the A end 
of car was the proximate cause of the badly bruised condition. It 
is, therefore, concluded that respondent’s rejection was not without 
reasonable cause. The complaint should be dismissed, 
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ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or by person. This order shall become effective 20 days after its 
date. 


(A. D. 1330) 


THE Dr LEONARDO Company v. R. L. Somers. PACA Doc. No. 4548. Decided 
September 25, 1946. 


Failure to Deliver—Damages—Market Value 


Where respondent failed to deliver tomatoes as provided in an f.o.b. contract 
of sale, the measure of damages is the difference between the con- 
tract price and, in the absence of an available market at the shipping 
point, the market value at destination less transportation charges. 


Contracts—Authority of Broker to Make Sale 


Where respondent denied that the broker had been given authority to con- 
tract to sell a carload of U. S. No. 1 tomatoes to complainant, it is 
held that the evidence warrants a conclusion that such authority was 
given by respondent to the broker. 


Messrs. Griggs. Moreland & Blair, of Pittsburgh, Pennsylvania, for com 
plainant. Mr. George L. Doughty, of Onancock, Virginia, for respondent 
Mr. John T. Pearson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seqg.). The formal complaint was filed on November 19, 
1945, and a copy was served on the respondent on January 11, 
1946. On the same day, copies of the report of investigation were 
served on both parties. Although the complaint was filed for the 
recovery of an amount in excess of $500, an oral hearing was 
waived by the failure of either party to request such hearing and 
this proceeding was handled under the shortened procedure as pro- 
vided in section 47.20 of the rules of practice (10 F.R. 2209 e¢ seq.). 

The complaint alleges in effect that on or about July 11, 1945, 
the respondent agreed to sell to the complainant a carload of U.S. 
No. 1 wrapped tomatoes in new lugs, but thereafter failed to tender 
delivery of the shipment as agreed and thereby deprived the com- 
plainant of a net profit of $729.48, for the recovery of which this 
proceeding was instituted. 

The respondent filed an answer denying all liability to the com- 
plainant in connection with this transaction for the reason that 
he did not offer to sell U. S. No. 1 wrapped tomatoes in new lugs 
as alleged in the complaint. It is contended by the respondent that 
immediately upon receipt of a telegram from the broker, confirm- 
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ing such sale, the respondent called the broker on the telephone 
and informed him that the broker’s telegram failed to state cor- 
rectly the terms of the contract of sale, and the broker then stated 
that a carload of tomatoes as originally described (75 to 85% U. S. 
No. 1 quality) would be accepted at a reduction in price of 25 
to 50 cents per lug, but the respondent refused to agree to sell on 
this basis. The respondent contends that since no agreement was 
reached by the parties, in connection with the negotiation involved 
in this proceeding, the complaint should be dismissed. Affidavits 
of two of the respondent’s employees, John E. Somers and Lois 
Killmon, were submitted by the respondent with his answer in 
support of his defense as therein set forth. 

The deposition of the broker, Sid R. Wilkoff, which was taken 
on March 12, 1946, discloses that since 1924 he has been engaged 
in the business of a broker dealing in fresh fruits and vegetables 
under the trade name of the Tri-State Sales Agency with his prin- 
cipal place of business located at 2020 Smallman Street, Pittsburgh, 
Pennsylvania, and that he is acquainted with and has transacted 
business for the complainant and the respondent herein prior to 
July 11, 1945. The deponent states that on July 11, the respondent 
by telephone authorized him to offer a carload of tomatoes for 
sale; that later on the same day, this deponent accordingly nego- 
tiated a sale for the respondent to the complainant of a carload 
of U. S. No. 1 wrapped tomatoes in new lugs at f.o.b. Virginia 
shipping point prices of $2.50 per lug for 50 to 75 lugs of size 6 x 7 
and $2.75 per lug for the remainder of the carload which was to 
be of the size 6 x 6 and larger; that on the day the sale was 
made, a telegram was sent by this deponent to the respondent notify- 
ing him of the terms of the contract of sale as set forth in the con- 
tirmation of sale. Later during the same day, Wilkoff stated, the 
respondent called him on the telephone concerning an allowance 
to another purchaser in an entirely different transaction but said 
nothing about the sale involved in the instant case until July 13, 
1945, when respondent again telephoned to this deponent stating 
that he would be unable to make delivery to the complainant of 
tomatoes as described in the confirmation of sale to which refer- 
ence has been made, and requested permission to make delivery 
of tomatoes which would grade 75 to 85 percent U. S. No. 1, but 
the complainant refused to accept these lower grade tomatoes at 
the agreed price for the U. S. No. 1 grade. In answer to cross- 
interrogatories submitted by the respondent, this deponent stated 
that the transaction involved in this controversy was handled in 
the usual and customary manner and in exactly the same way that 
several previous sales had been made for the respondent; that 
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the respondent made no complaint concerning the confirmation of 
sale of a carload of tomatoes to the complainant until July 13, 
1945, when respondent said that number one grade tomatoes of the 
size 6 x 6 and larger could not be sold or shipped by him, and it 
was at this time that this deponent told respondent that “the to- 
matoes he wanted to apply to this order would only be worth 
from 50 to 75 cents per lug less than the U. S. No. 1 grade he 
had previously con‘irmed.” 

In his deposition, the respondent, R. L. Somers, stated that he 
is sole owner and manager of a produce business which he has 
conducted for the past 20 years at Bloxom, Virginia; that he knows 
nothing about the complainant, The Di Leonardo Company, and 
has never had a business transaction with this firm; that during 
the past two years he has transacted some business with The Tri- 
State Sales Agency, and on July 11, 1945, he offered a carload 
of tomatoes through Sid R. Wilkoff of that brokerage firm; that 
on receipt of a telegram from that brokerage firm confirming a 
sale of a carload of tomatoes to the complainant on July 11, 1945, 
he called Mr. Wilkoff on the telephone and “disapproved the offer 
as reported to me in the telegram”; that he called Mr. Wilkoff 
again on July 13, 1945, and told him that his confirmation of 
sale which he received that day by mail failed to correctly state 
a contract of sale in accordance with his offer; that he at no time 
authorized the Tri-State Sales Agency to make a sale as stated 
in the broker’s confirmation of sale. Somers further stated that 
his office in Bloxom, Virginia, is small and John Somers and de- 
ponent’s secretary, Lois Killmon, were in his office when he tele- 
phoned to the Tri-State Sales Agency on July 11, 1945. On cross- 
examination, this witness was asked why the written confirmation 
of sale which was mailed to him on July 11, 1945, was not returned 
to the broker or the complainant, and he replied that he did not 
know that he was supposed to send it back to either of them; that 
he had never returned one which he found to be incorrect; and 
that he did not send to the broker a telegram confirming the 
telephone conversation in which he objected to the con‘rmation 
of sale because it is not respondent’s practice to send such wires, 
although it may be the custom of the trade to do so. 

The deposition of Lois Killmon discloses that she has been em- 
ployed by the respondent as his secretary and bookkeeper for the 
past two years and that this deponent was in the respondent’s office 
on July 11, 1945, when the respondent called The Tri-State Sales 
Agency on the telephone and heard the respondent offer to sell a 
carload of 75 to 85 percent No. 1 tomatoes consisting of 50 to 
75 lugs of size 6 x 7 at $2.50 per lug, and the remainder of the 
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carload consisting of size 6 x 6 and larger at $2.75 per lug, all 
f.o.b. shipping point. According to the witness, this offer was 
written by her on a card which was attached to her deposition 
as an exhibit; that on receipt of a telegram from The Tri-State 
Sales Agency dated July 11, 1945, confirming a sale of a carload of 
U. S. No. 1 wrapped tomatoes to the complainant, this deponent 
handed the telegram to the respondent who immediately called the 
Agency on the telephone, and stated that the telegram which he 
has received failed to con’rm the sale in accordance with his offer 
which he then repeated; and that on completing this telephone 
conversation, the respondent instructed this deponent to make a 
notation on the card that this sale was cancelled, which she did. 
The deposition of John E. Somers, respondent’s nephew and em- 
ployee, is substantially the same as that of Lois Killmon. 

The deposition of H. Marshall Clark, County Agent for Acco- 
mac County, Virginia, was placed in the record to show that the 
rainfall was heavier than usual in that county during the period 
from June 26 to July 10, 1945. The deposition of E. E. Covington, 
a produce dealer in Onancock, Virginia, was placed in the record 
to show that. during the 1945 season, this shipper of produce be- 
gan wrapping tomatoes on June 25, but stopped wrapping them 
about two weeks later, because the unusually wet weather at that 
time made conditions such that the tomatoes were likely to be dam- 
aged if wrapped, and the wet growing season caused a great many 
tomatoes to crack so that it would be impossible to get any quantity 
of U.S. No. 1 tomatoes. Covington stated that on occasions he 
had been dissatis ‘ed with sales made by The Tri-State Sales Agency 
and a refusal to accept any specifications found in a confirmation 
of sale would immediately be transmitted to the broker by  tele- 
gram or telephone in accordance with the custom of the trade. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Samuel Di Leon- 
ardo, Ignatius Di Leonardo and Joseph Di Leonardo, doing busi- 
ness as The Di Leonardo Company, whose post office address is 
Pruit Exchange Building, Pittsburgh, Pennsylvania. 

2. Respondent, R. L. Somers, is an individual whose post office 
address is Bloxom,. Virginia, and, during all of the times mentioned 
in the complaint filed herein, he was licensed under the Perish- 
able Agricultural Commodities Act, 1930, as amended. 

3. On or about July 11, 1945, the respondent contracted to sell 
and the complainant to purchase one carload of U.S. No. 1 wrapped 
tomatoes, straight pack in new lugs at the agreed f.o.b. prices of 
$2.50 per lug for 50 to 7 7 


5 lugs of size 6 x 7 and $2.75 per lug 
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for the remainder of the carload of size 6 x 6, to be shipped from 
Virginia loading point on July 12, 1945, in interstate commerce, 
to complainant at Pittsburgh, Pennsylvania. The Tri-State Sales 
Agency, a broker located at Pittsburgh, Pennsylvania, acted as 
agent for both parties in negotiating the contract of sale. 

4. The respondent failed to ship the tomatoes in accordance with 
the contract. Complainant was unable to make a replacement pur- 
chase because of inability to find a carload of similar tomatoes of- 
fered but on July 16, 1945, which was the approximate date 
for tender of delivery by respondent under the contract, a few 
lugs of Virginia tomatoes were offered by another dealer in Pitts- 
burgh at $4 per lug. Complainant’s claim for damages is based 
on that price, which is somewhat lower than prices then officially 
reported at that market for U. S. No.1 tomatoes from Texas and 
Tennessee, and, therefore, appears to be a fair and reasonable esti- 
mate of the value of the tomatoes which respondent should have 
delivered under the contract. Based on an average carload of 
720 lugs, the market value of the tomatoes at Pittsburgh is, there- 
fore, placed at $2,880. The cost of the tomatoes at the contract 
price plus estimated freight and other charges is $2,150.70. The 
difference of $729.43, represents the complainant’s damages for the 
recovery of which this proceeding was instituted. 

5. The formal complaint was filed November 19, 1945, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

Respondent alleged that The Tri-State Sales Agency was author- 
ized to contract to sell a carload of tomatoes grading 75 to 85 per- 
cent U. S. No. 1. It is denied, however, that the Agency had au- 
thority to offer for sale a carload of tomatoes grading U.S. No. 1, 
or that the Agency had authority to sign for the respondent a 
confirmation covering such a sale. Respondent further alleged that 
immediate objection was made to the broker upon receipt of the 
confirming wire and again upon receiving the confirmation of sale. 
Evidence was introduced by respondent to support its position. 
Wilkoff, owner of The Tri-State Sales Agency, on the other hand, 
stated that his firm was authorized by respondent to offer for sale 
a carload of U. S. No. 1 tomatoes, and that no objection was made 
by respondent until two days after the sale and after respondent 
had received the con‘rmation. The broker stated that at that time 
respondent requested a modi‘cation of the terms but did not ques- 
tion the authority of the broker to enter into the contract of sale 


with complainant. 


The testimony of the witnesses on the issue of the broker’s au- 
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thority is conflicting. It is necessary, therefore, to consider in de- 
tail the whole transaction and the proper conclusions to be drawn 
from the conduct of the parties and the broker. Respondent stated 
that during the morning of July 11 a telephone call was received 
from the broker. In its answer to the complaint, respondent al- 
leged that in this conversation the broker advised that complainant 
wanted to buy a carload of tomatoes grading U. S. No. 1. Re- 
spondent further alleged that he told the broker he was unable 
to sell or ship tomatoes of the U. S. No. 1 grade because it had 
been raining for sometime and tomatoes of that quality were not 
available, but he would sell a carload 75 to 85 percent U. S. No. 1. 
However, the broker stated that in this conversation he was au- 
thorized by respondent to contract to sell a carload of the U. S. 
No. 1 grade. It is difficult to conclude that the broker, if specifically 
instructed not to contract to sell U. S. No. 1 tomatoes, would con- 
tract to sell to complainant, a short time thereafter, a carload of 
tomatoes of that grade contrary to instructions. 

The broker’s con'‘irming wire and the Standard Confirmation of 
Sale sent to respondent constitute evidence illustrating the broker’s 
understanding of the contract which he was authorized to enter 
into on behalf of respondent. Both of these documents specify 
the grade U. S. No. 1. The confirming wire was sent to respondent 
on July 11, 1945, immediately after the contract was entered into 
between complainant and the broker. At the same time, or shortly 
thereafter, a copy of the confirmation of sale, signed by the com- 
plainant, also was forwarded to the respondent. Respondent states 
that on July 11 and after receiving the confirming wire from the 
broker, he called the broker and protested the wire and the broker’s 
authority to contract to sell U. S. No. 1 tomatoes. If true, it would 
seem that the broker’s natural impulse would have been to bring 
this matter to the complainant’s attention, but he did not. On 
July 13, the date respondent received by mail the confirmation of 
sale, respondent stated that a second protest was made to the 
broker by telephone. Wilkoff gtated that the first objection by 
respondent to the contract was in the telephone conversation of 
July 13, and at this time respondent expressed an inability to de- 
liver U. S. No. 1 tomatoes and requested that the terms be modi- 
fied in several respects, the most important being a substitution 
of 75 to 85 percent U. S. No. 1 tomatoes without a corresponding 
reduction in price. The broker stated this request was brought 
to the attention of complainant by telephone, but the latter refused 
to accede to this proposal. Sam Di Leonardo, a partner in com- 
plainant Company, corrroborated this statement of the broker. 

There was introduced also by respondent evidence showing ab- 
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normal rain conditions in Accomack County, Virginia, between 
June 25 and July 10, 1945. Apparently, respondent had contem- 
plated applying tomatoes grown in this county to fulfill its con- 
tracts. The substances of this evidence indicates that an abnormal 
amount of rain might affect the quality of tomatoes. The evi- 
dence was introduced to show the improbability that respondent, 
under such conditions, would authorize the broker to offer for sale 
tomatoes grading as high as U. S. No. 1. Opposed to this evi- 
dence, the record contains copies of confirmations of sale showing 
that the broker on July 6 sold two carloads of U. S. No. 1 toma- 
toes for respondent to purchasers other than complainant. 


After consideration of the relevant evidence and the inferences 
to be drawn from the words and conduct of the parties and the 
broker, it is concluded that the broker was authorized to contract 
to sell a carload of U. S. No. 1 tomatoes. Vahlsing v. Rothstein, 
107 Pa. Super. 281, 163 Atl. 350 (1932). It is concluded also 
that respondent did not make any objections to the broker upon 
receiving the confirming wire, but, in the light ef the previous con- 
clusion, an objection, even if made, would be ineffectual to rescind 
or modify the contract unless agreed to by complainant. 

It appears that immediately on learning of the respondent’s re- 
fusal to deliver tomatoes as provided in the contract of sale, the 
complainant attempted to make a replacement purchase at Pitts- 
burgh on or about July 16, 1945, which was the approximate time 
when the shipment in controversy should have arrived in Pitts- 
burgh, but it was found that a carload replacement purchase of 
similar tomatoes could not be made at that time. One Pittsburgh 
dealer was found, however, with some good quality Virginia toma: 
toes which he was then selling wholesale at from $4.00 to $4.25 
per lug, although they were not of the U. S. No. 1 grade. Since 
these were the only sales which appeared to be comparable, com- 
plainant’s claim for damages is based on these quotations. 


Where a seller wrongfully neglects or refuses to deliver the 
produce contracted for, the buyer may maintain an action against 
the seller for damages for such non-delivery. Popkin Bros. v. Dun- 
lap, 130 Pa. Super. 50, 196 Atl. 586 (1938). Section 67 of the 
Uniform Sales Act, which is in effect in Pennsylvania, provides, 
in part, as follows: 


“Where there is an available market for the goods in question, 
the measure of damages, in the absence of special circumstances 
showing proximate damages of a greater amount, is the difference be- 
tween the contract price and the market or current price of the 
goods at the time or times when they ought to have been delivered 
or, if no time was fixed, then at the time of the refusal to deliver.” 








5 A.D. 710 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


The contract in this proceeding was on an f.o.b. basis. The 
words “available market” mentioned in the quoted section of the 
Uniform Sales Act mean, when applied to such a contract, the 
shipping point. Seward vy. Pa. Salt Mfg. Co., 266 Pa. 457, 109 Atl. 
617 (1920) ; on retrial, 78 Pa. Super. 319 (1922) ; Levinson Produce 
Co. v. UC. 8S. Timmons and Stout Bros., PACA Docket No. 1190, 
S. 684. If there is no market value at such place, then the value 
at the nearest available market is sufficient. Mindlin v. O’Boyle, 
278 Pa. 212, 122 Atl. 294 (1923). 

Complainant did not show whether U. S. No. 1 tomatoes were 
available for purchase at the shipping point, or that such toma- 
toes had a market value there. From respondent’s own testimony, 
however, it appears that tomatoes of that grade were not avail- 
able for purchase in the vicinity of the shipping point after July 
13, 1945, because of the abnormal rains. Under these circumstances, 
evidence of market value at Pittsburgh was relevant. Mindlin v. 
O’Boyle, 283 Pa. 352, 129 Atl. 81 (1925). 

Complainant stated that tomatoes, grading U. S. No. 1 were not 
available in carload quantities at Pittsburgh, but some Virginia 
tomatoes of a lower grade were sold there in smaller quantities at 
$4.00 to $4.25 per lug. A review was made by the Production and 
Marketing Administration to develop further evidence on the ques- 
tion of market value. The official market news reports issued at 
Pittsburgh, Pennsylvania, on July 16, 17, and 18, 1945, discloses 
that U. S. No. 1 tomatoes from Texas and Tennessee were then 
quoted on that market at $5.50 to $6.00 per lug for size 6 x 6, and 
$5.00 to $5.50 per lug for size 6 x 7. It appears, therefore, that if 
the complainant could have obtained them, a replacement purchase 
of U. S. No. 1 Virginia tomatoes in that market would have cost 
at least $4.00 per lug, or $2,880 for a carload of 720 lugs as alleged 
in the complaint. From this estimated replacement purchase price, 
the complainant has deducted the cost of a carload of an equal 
number of lugs at the price of $2.75 per lug, or $1,980 for the 
carload which, together with estimated freight charges and the 
cost of labor for unloading, brings the total cost to $2,150.57. 
This sum deducted from the estimated replacement cost of $2,880 
leaves a difference of $729.43 for the recovery of which reparation 
is sought. Since this appears to be a fair and reasonable estimate 
of complainant’s loss resulting from respondent’s failure to deliver 
in violation of section 2 of the act, reparation is awarded accord- 
ingly and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $729.43, with interest 





A RPE RNE PES RIET TIPTREE LL STL TITS 








PerrerrPnt 





THE DI LEONARDO COMPANY v. R. L. SOMERS 5 A.D. 711 


thereon at 5 percent per annum from July 16, 1945, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 


20) days after its date. 


1943 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1831) 
PACA Doc. No. 4278.* Decided September 7, 1943. 


Dismissal—Settlement Between Parties 
Where letter from complainant stated that the case had been settled, the 
complaint is dismissed. 


Complainant, pro se. Mr. Clyman E. Izard, of Van Buren, Arkansas, for 
respondent. Mr. Frederick W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Ad- 
ministrator. 


ORDER OF DISMISSAL 

On January 1, 1943, the complainant, * * *, filed a complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seg.) , against the respondent, * * *, seeking reparation for 
the failure of the respondent to pay the amount due on a contract for 
the purchase of spinach in April 1942. On July 12, 1943, copy of a 
letter dated July 3, 1943, from the attorney for the respondent to 
the complainant was filed in this proceeding, from which it appears 
that a check in the amount of $300 was transmitted to the com- 
plainant in full settlement of its claim herein. 


On July 20, 1943, there was also filed a letter dated July 16, 1948, 
from the complainant stating that its claim in this proceeding had 
been compromised upon the payment by the respondent of $300 in 
full settlement. 


lherefore, the complaint herein is dismissed. 


(A. D. 1332) 
PACA Doc. No. 4177.* Decided September 18, 1943. 


Dismissal—Failure to Meet Shipper’s Representations— 
Term ‘“Merchantable” Defined 


Where complainant represented to respondent’s agent that a carload of 
cantaloups, then in transit, were in good shipping condition and re- 
spondent thereupon agreed to accept and sell them for complainant's 
account, and guaranteed that they would sell for a stated minimum 
price but subsequent inspection at destination disclosed that from 3% to 
47% of the melons, averaging approximately 15%, were affected by 
decay, and approximately 20% had from 3 to 6 sunken and discolored 
areas ranging in size from % to 1% inches in diameter, it is held that 
(1) “merchantable” cantaloups mean such quality as would generally 
sell on the designated destination market and which are suitable for 
such purpose; (2) the cantaloups were not merchantable and fit for 
sale on such market; (3) the receiver's refusal to accept them for 
the purpose stated was not in violation of the act; and (4) the com- 
plaint should be dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Samuel L. 
Einhorn, of Einhorn and Schachtel, of Philadelphia, Pennsylvania, for 
respondent. Mr. Raymond L. Dillman, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Ad- 

ministrator. 


PRELIMINARY STATEMENT 

On March 14, 1942, * * * complainant, filed a complaint under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.), for reparation against respondents, * * *. The basis of 
complainant’s claim is that about July 7, 1941, he diverted a carload 
(291 crates) of cantaloups to respondent for sale for complainant’s 
account; that respondent guaranteed complainant a minimum sale 
price of 90 cents per crate, plus $7 precooling cost; that the car was 
due to arrive at * * * the early morning of July 13, but was not in- 
spected by a Federal inspector until 9:30 a.m. July 15, which was 
more than 48 hours after the car arrived; that respondent “turned 
down” the shipment to the carrier; and that there is due from re- 
spondent the amount of $268.90. 


Respondent, answering, alleges that the shipment was one of seven 
carloads, six of which were inspected by respondent’s agent; that the 
carload in question, PFE 40844, was not inspected, and respondent’s 
agent relied on complainant’s representation that the cantaloups 
were similar in quality and condition to those loaded in the six cars 
that were inspected; that the cantaloups were not in suitable ship- 
ping condition, in that after arrival of the car at * * *, they were 
inspected and were found to be soft, greatly decayed, shrunken, and 
not merchantable. Respondent also alleges that complainant per- 
mitted the car to remain on track until July 21, 1941, and then 
abandoned it to the railroad; and asserts that complainant presented 
a claim to the carrier for damages based on the carrier’s negligence 
in moving the shipment. 

Evidence presented by the parties in support of the allegations 
of the complaint and answer is in the form of verified statements 
of fact and depositions, as authorized by section 6(c) of the act. 
The record also includes a report of investigation that was served by 
registered mail on respondent on April 28, and on complainant on 
May 1, 1942. 

The car arrived at * * * on July 13, 1941. Respondent was notified 
thereof early the next morning. 


Concerning the disputed question of fact as to whether complain- 
ant stated and represented to respondent’s agent, * * *, that the canta- 
loups were similar in quality and condition to those in six other cars, 
the evidence is very brief. Complainant says that the carload in 
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(question was the first and only car of the seven cars that was loaded 
at the time the cantaloups were purchased. Moreover, * * * does not 
say that he had examined any of the seven loads prior to his pur- 
chase of carload PFE 40844. 


The closely related question of fact as to whether complainant 
warranted or represented that the cantaloups were in good shipping 
condition, and would be merchantable on arrival at * * *, is also 
limited to the brief statements of seller and buyer’s agent. Com- 
plainant denies making such a statement or representation, * * * 
statement is that complainant represented to him that the cantaloups 
loaded in car PFE 40844 were in good shipping condition and would 
be in merchantable condition at * * *. 


Complainant and respondent’s agent are also in dispute as to the 
exact date and time that respondent’s agent notified complainant of 
the condition of the cantaloups as disclosed by inspections made 
at * * *. Respondent’s agent, * * *, states that on or about July 14, 
he received notice from his principal that inspection at * * * showed 
that the cantaloups were in terrible condition, and that he im- 
mediately notified complainant as to the condition found. Respond- 
ent wired its agent on July 15 as to the condition of the cantaloups 
in car PFE 40844 and what it had reported the previous day. In a 
later wire to its agent on July 15, respondent reported the results 
vf the Federal inspection and stated that it would have to refuse 
the shipment. 


FINDINGS OF FACT 
1. Complainant is an individual whose address is * * *. 
2. Respondent is a corporation, having its place of business at 
* *, and during all of the period covered in the complaint was 


licensed under the act. 


% 


3. On July 6, 1941, complainant shipped 291 crates of cantaloups 
from * * *, in car PFE 40844, consigned to himself at * * * . 

4. On July 7, 1941, respondent, acting through its agent, * * *, 
orally agreed with complainant to accept the cantaloups, then in 
transit, for sale by respondent at * * *, for the account of com- 
plainant. Respondent agreed to advance the complainant 90 cents 
per crate, plus $7 precooling cost, and guaranteed that the canta- 
loups would sell at * * * for at least that amount. 


5. Respondent’s agent did not inspect the cantaloups in car PFE 
40844. Complainant represented to respondent’s agent that the can- 
taloups were in good shipping condition and would be merchantable 
on arrival at * * *; but the complainant did not say that they were 
similar in quality and condition to the cantaloups loaded in six 
other cars that were inspected by respondent’s agent. 





oer 


29 ORS ERE ERE 


RR EP RECERCAT ST 5 


RENT A NRO ENT 


RAMI ny TASB EES MORE RT NE YM SRCRT NY HE AED EERSTE 








w=. © Fh © — OQ OC Vs ct 


\- 


e 


|- 





He 


“aE 


pune TEre 


cea RRR pe 


= 


anaecpe re 


i 
| 
i 
‘ 
' 


PACA DOCKET No. 4177 5 A.D. 715 


6. On July 14, 1941, at 4:00 a.m., respondent was notified by the 
delivering railroad carrier that the car had arrived at * * *. 


’. The cantaloups were inspected by the Railroad Perishable 
Inspection Agency, and the Binney Inspection Service on July 14, 
1941, and the top layer, by a Federal inspector at 9:30 a.m. on the 
following day. An average of approximately 15 percent of the can- 
taloups ranging in most samples from three percent to 47 percent, 
were affected by decay, chiefly Fusarium Rot, mostly in early stages, 
some in advanced stages; and approximately 20 percent of the mel- 
ons had from three to six sunken, discolored areas ranging in size 
from three-fourths of an inch to one and one-half inches in diameter. 
Due to such defects, the cantaloups were not merchantable on the 
* * * market, as warranted by the complainant. 

8. On July 15, 1941, respondent wired complainant that it would 
have to refuse the car to the carriers. 

9 On July 21 and 22, the carrier unloaded the cantaloups and 
sold them for the account of “whom it may concern.” 

10. The complaint was filed March 14, 1942, which was within 
nine months from the date that the alleged cause of action accrued. 


CONCLUSIONS 

“Merchantable” means of such quality as is generally sold in the 
market, and suitable for that purpose. Randolph Marketing Co. v. 
Crenshaw Currie & Co., Ine., S. 154, PACA Docket No. 92. The 
cantaloups were not suitable for the purposes contemplated by the 
contracting parties, that is, for sale on the * * * market. Since 
they were not merchantable and suitable for sale on the * * * mar- 
ket, as warranted by complainant, respondent’s failure to accept the 
shipment and pay complainant the amount of the guaranteed ad- 
vance was not a violation of the act. The complainant somewhat 
faintly alleges that the rejection was not within a reasonable time. 
The complainant has not sustained the burden of proving this al- 
legation. The complaint should be dismissed. 


ORDER 
The complaint herein is dismissed, effective 20 days after the date 
of this order. 
Copies hereof shall be served on the parties by registered mail or 
in person, 





COURT DECISIONS 
Wawa Darry Farms, Inc. v. WicKARD, 149 F. 2d 860.* Decided June 5, 1945. 


CIRCUIT COURT OF APPEALS, THIRD CIRCUIT 
CIVIL ACTION No. 8739 


Order No. 61—Validity of Milk Receiving Station Differential— 
Discretion of Secretary 


Order No. 61 of the Secretary of Agriculture fixing 31 miles from City 
Hall, Philadelphia, as point beyond which a milk receiving station allow- 
ance or differential is permitted, and denying such differential to 
-plants between 11 and 31 miles from that point, is not discrimina- 
tory as applied to a station 18 miles from such point, nor, in the ab- 
sence of certain proof, is it confiscatory, and the promulgation of such 
provision is the proper exercise of the Secretary’s discretion.** 


[861]+ Appeal from the District Court of the United States for 
the Eastern District of Pennsylvania; Guy K. Barp, Judge. 


Action by Wawa Dairy Farms, Inc., against Claude R. Wickard, 
Secretary of Agriculture of the United States, to review a ruling 
of the defendant refusing to modify a milk handling regulation or 
order or for a declaration of plaintiff’s exemption from the terms 
thereof, wherein Interstate Milk Producers’ Cooperative intervened. 
From a judgment for defendant on his motion for summary judg- 
ment, 56 F. Supp. 67, plaintiff appeals. 

Affirmed. 

Ellwood J. Turner, of Chester, Pa., for appellant. 


W. Carroll Hunter, of Washington, D. C. (Katherine A. Mark- 
well, Atty., Department of Agriculture, of Washington, D. C., 
Wendell Berge, Asst. Atty. Gen., J. Stephen Doyle, Jr., Sp. Asst. 
to Atty. Gen., and Gerald A. Gleeson, U. S. Atty., and James P. 
McCormick, Asst. U. S. Atty., both of Philadelphia, Pa., on the 
brief), for defendant-appellee. 


A, Evans Kephart, of Philadelphia, Pa., for intervener. 


Before GoopricH, STEPHENS (ALBERT LEE), and McLAvuGHLIN, 
Circuit Judges. 

SrerpHens, Circuit Judge. 

Federal Milk Order No. 61, regulating the handling of milk in 
the Philadelphia marketing area, was issued in 1942 by the Secre- 
tary of Agriculture pursuant to authority contained in the Agricul- 
tural Marketing Agreement Act of 1937, 7 U.S.C.A. § 601 e¢ seg. 
Appellant Dairy petitioned the Secretary of Agriculture under 


*Affirming 56 F. Supp. 67, 3 A.D. 930, which sustained Secretary’s decision in 2 A.D. 
89.—Ed. 


**Reference to each point involved in this case will be found in Index-Digest in 


this issue of Agriculture Decisions.—Ed. : ‘ 
Italic figures in brackets refer to first word beginning a page in 149 F. 2d 860.—Ed. 
716 
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§ 8c (15) (A) of the Act, 7 U.S.C.A. § 608e (15) (A), for a modifi- 
cation of parts of the order or for a declaration of appellant’s ex- 
emption from the terms of the order. The Secretary denied the 
petition, and appellant sued for a review by the district court under 
§$ 8c (15) (B) of the Act, 7 U.S.C.A. § 608¢ (15) (B).2 The district 
court found the order “in accordance with law” on motion for sum- 
mary judgment, and the Dairy appeals. A detailed statement of the 
case may be found in the opinion of the district court, D.C., 1944, 
56 F. Supp. 67. 

The milk order attacked herein regulates minimum prices pay- 
able by handlers to producers of milk in the de‘ned area. Dependent 
upon the locations of milk-receiving facilities? certain deductions 
from the [862] fixed minimum prices are authorized. Three zones 
are established! one comprises the territory within 11 miles of the 
Philadelphia City Hall, one the territory more than 11 but less 
than 31 miles therefrom, and one the territory more than 31 miles 
therefrom. No allowances are made for milk-receiving facilities 
within the first or 0-11 miles zone. For facilities within the 11-31 
mile zone a graduated deduction is permitted on a mileage basis to 
compensate for transportation costs. Deductions of two different 
types are authorized for plants within the 31 plus mile zone, namely, 
a transportation allowance and a receiving station allowance. The 
latter represents the value of services rendered by the receiving 
stations. 

Appellant maintains a plant for the processing and bottling of 
milk 18 miles from the City Hall. The milk is transported in bot- 
tles 22 miles from its processing plant to a distribution plant within 
the 11 mile zone. Under milk Order No. 61 in computing the mini- 
mum price payable to its producers appellant is entitled to a trans- 
portation allowance only, but by the instant action it seeks the estab- 

1§ 8¢ (15) (A) of the Agricultural Marketing Agreement Act, 7 U.S.C.A. § 608¢ (15)(A) 
“Any handler subject to an order may file a written petition with the Secretary of Agri- 
culture, stating that any such order or any provision of any such order or any obliga- 
tion imposed in connection therewith is not in accordance with law and praying for a 
modification thereof or to be exempted therefrom. He shall thereupon be given an op- 
portunity for a hearing upon such petition, in accordance with regulations made by the 
Secretary of Agriculture, with the approval of the President. After such hearing, the 
Secretary shall make a ruling upon the prayer of such petition which shall be final, 
if in accordance with law.” 

2§ 8c (15) (B) of the Agricultural Marketing Agreement Act, 7 U.S.C.A. § 608¢ (15)(B): 
“The District Court of the United States ... in any district in which such handler is an in- 
habitant, or has his principal place of business, are heréby vested with jurisdiction in 
equity to review such ruling, provided a bill in equity for that purpose is filed within 
twenty days from the date of the entry of such ruling. .. If the court determines 
that such ruling is not in accordance with law, it shall remand such proceedings to 
the Secretary with directions either (1) to make such ruling as the court shall deter- 
mine to be in accordance with law, or (2) to take such further proceedings as, in its 
opinion, the law requires. 

8Milk receiving facilities to which Milk Order No. 61 applies are (1) processing and 
bottling plants and (2) receiving stations. The latter are located in rural areas. They 
weigh, test, and cool milk delivered to them. They also afford a convenience for producers 
with reference to times of delivery. The milk is further treated at the processing and 
bottling plants to which it is shipped from the receiving stations. In addition, some 
handlers, including appellant, maintain in the city area distribution centers to which milk 


is shipped in bottles from processing plants and from which it is distributed to con- 
sumers. 
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lishment of its right to deduct the receiving station allowance. 
Specifically, appellant contends that as to it the milk order is arbi- 
trary, unreasonable, discriminatory, and confiscatory in prescribing 
a receiving station allowance only for plants in the 31 plus mile 
zone because, as it claims, substantial evidence does not support the 
drawing of the demarcation line at 31 miles. Inadequacy and in- 
equitableness of the transportation allowance in the 11-21 mile zone 
is asserted, and the propriety of adjudging the case by summary 
judgement is questioned. 

Aecording to the custom of the Philadelphia marketing area the 
producer bears the cost of transporting milk to the market, and the 
handler bears the cost of processing and distributing. The milk is 
either “direct shipped” to bottling plants, that is, picked up in cans 
by trucks and carried on the average of from 30 to 35 miles, or it is 
delivered to more or less convenient. receiving stations. There, the 
milk is weighed, tested, cooled, and then shipped in tank trucks to 
the processing and bottling plants. Producers cool the milk “direct 
shipped” but ordinarily do not cool milk taken to a receiving station. 

Direct shipment of milk has greatly increased with the improve- 
ment of highways and motor vehicles, and many receiving stations 
near the metropolitan area have been abandoned because of the grow- 
ing practice of directly shipping milk to the processing and bottling 
plants. There are 47 receiving stations operating under Order No. 
61, none of which is within 25 miles of the Philadelphia City Hall 
and only 2 of which are within the 31 mile zone. There are 6 re- 
ceiving stations within 31 to 40 miles from the City Hall, and all 
others are still further away. Of the 78 processing and bottling 
plants subject to the order, only 3 are more than 31 miles from the 
City Hall,‘ 39 are within 11 miles, and 36 are 11 to 31 miles there- 
from. Within the 16-20 mile area there are 13 bottling plants in- 
cluding that of appellant. 


31 Mitr LINE 


[1] Under the terms of § 8c (15)(A) and (B), 7 U.S.C.A. § 608c 
(15)(A) and (B), a ruling of the Secretary of Agriculture in a 
proceeding initiated under subsection (A) is “nal, if in accordance 
with law,” and upon a review of the ruling the district court may 
inquire only whether substantial evidence supports the Secretary’s 
findings. Federal Security Administrator v. Quaker Oats Co., 1943 
318 U.S. 218, 228, 63 S.Ct. 589, 87 L.Ed. 724; New York State Guern- 
sey Breeders’ Co-op., Inc. v. Wickard, 2 Cir., 1944, 141 Fed. 2d 
805, 808, 

[2] The fixing of a 31 mile line outside which the receiving sta- 


‘The three bottling plants more than 31 miles from the Philadelphia City Hall are 
in the 31-40, the 41-50, and the 91-100 mile areas respectively. 
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tron allowance may be deducted, and within which the allowance 
may not be deducted, is supported by substantial evidence. It is not 
questioned that a line of demarcation must be drawn somewhere, 
and of course such a line must be reasonable. The evidence sub- 
stantially supports the court’s finding that the 31 mile line as found 
by the Secretary is reasonable and proper. It reveals that of the 
125 plants to which the milk order applies, only 2 receiving stations 
are located within the 31 mile zone whereas 45 are without it, and 
only 3 bottling plants are located without it whereas 75 are within 
it. And [863]+ as has already been stated, the volume of milk de- 
livered to receiving stations within the 31 mile zone has so greatly 
decreased that delivery to such stations is now exceptional. By the 
practice of shipping directly to bottling plants, the receiving station 
allowance is eliminated, netting a higher price to producers. The 
growth of the direct shipment practice and the correlative decline 
in the use of the close-in receiving stations demonstrates a very sig- 
nificant decline in the utility of the latter and is convincing evi- 
dence that. the 31 mile line is founded upon good reason and there- 
fore is not arbitrary. 

The evidence shows that much the greater quantity of milk con- 
sumed in the Philadelphia marketing area is satisfactorily “direct 
shipped” an average of 30-35 miles. It appears that no receiving 
station is economically useful within a radius of 20 miles from a 
processing plant. There is no dispute that a processing plant within 
11 miles of the City Hall should not be entitled to,deductions from 
minimum prices either for transporting or for receiving milk. It 
would seem to follow that a receiving station to be essential must 
be some 20 miles or more beyond the 0-11 mile zone or at least 31 
miles from the City Hall. 

That the utilization of close-in receiving stations is steadily and 
substantially being lessened negatives appellant’s suggestion that 
direct shipment is inconvenient to producers, and is costly to them 
because of the added expense of cooling. 

Order No. 61 was formulated after an exhaustive hearing by Fed- 
eral authorities at which testimony taken at hearings of the Penn- 
sylvania Milk Control Commission was incorporated, There is no 
question in our minds that substantial evidence in thé case supports 
Order No. 61 as a proper exercise of the discretion vested in the Sec- 
retary of Agriculture. /ederal Security Administrator v. Quaker 
Oats Co., 1948, 818 U.S, 218, 228, 63 S.Ct. 589, 87 L.Ed. 724. 


DiscRIMINATION 


[3] The receiving station allowance does not discriminate against 
appellant. On the contrary, appellant occupies a position no dif- 
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ferent from that of the 23 other bottling plants in the 16-31 mile 
area, or that of the 36 in the 11-31 mile area. The reasonableness of 
the zone classifications overcomes the claim of unjust discrimination. 
Appellant, in questioning the administrative order and the Secre- 
tary’s ruling, has not met the burden which rests upon it of showing 
such unjust discrimination in classification. United States v. Rock 
Royal Co-operative, Inc., 1939, 307 U.S. 533, 567-568, 59 S.Ct. 933, 
83 L.Ed. 1446; Pacific States Box and Basket Co. v. White, 1935, 296 
U.S. 176, 185, 56 S.Ct. 159, 80 L.Ed .138, 101 A.L.R. 853; Borden’s 
Farm Products Co., Inc., v. Baldwin, 1934, 293 U.S. 194, 209-210, 
55 S.Ct. 187, 79 L.Ed. 281. 


CoNnFISCATION 

[4] Appellant complains that without the benefit of the recetving 
station allowance it cannot operate its business at a profit, and that 
therefore the order is confiscatory. Its argument conflicts with the 
Supreme Court’s reasoning in Hegeman Farms Corp. v. Baldwin, 
1924, 293 U.S. 163, 55 S.Ct. 7, 79 L.Ed. 259. There a dealer attacked 
as invalid under the Fourteenth Amendment a New York Milk Con- 
trol Board order setting a minimum buying and a minimum selling 
price for milk dealers. The court pointed out that the dealer-appel- 
lant alleged only the value of its properties and failed to indicate 
whether its business was run with reasonable efficiency, how a differ- 
ent price situation would aid it, how other dealers were faring under 
the prices fixed. The court concluded, 293 U.S. at page 170, 55 S.Ct. 
9, 79 L.Ed. 259.* “The appellant would have us say that minimum 
prices must be changed whenever a particular dealer can show that 
the effect of the schedule in its application to himself is to deprive 
him of a profit. This is not enough to subject administrative rul- 
ings to revision by the courts. If the designation of a minimum 
price is within the scope of the police power, expenses or losses made 
necessary thereby must be borne as an incident, unless the order goes 
so far beyond the needs of the occasion as to be turned into an act 
of tyranny. Nothing of the kind is charged. The Fourteenth Amend- 
ment does not protect a business against the hazards of competition.” 
See the parent zoning case of Hadacheck v. Sebastian, 1915, 239 U.S. 
394, 36 S.Ct. 443, 60 L.Ed. 348, Ann. Cas. 1917 B, 927. 

Consistently and in connection with a Federal statute, in Bowles 
v. Willingham, 1944, 321 U.S. 508, 518, 64 S.Ct. 641, 649, 88 L.Ed. 
$92, the court declared: “A member of the class which is regulated 
may suffer economic losses not shared by others. His property may 
lose utility and depreciate in value as a consequence of regulation. 
But that has never been a barrier to the | 864]+ exercise of the police 
power. (Citing cases.) And the restraints imposed on the national 
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government in this regard by the Fifth Amendment are no greater 
than those imposed on the States by the Fourteenth. (Citing cases.)” 


In the instant case appellant did not prove the fair value of the 
property used in its milk business but only the amount invested in 
its property. Nothing appears as to how other handlers survived 
the price fixing order; appellant alone is contesting the legal status 
of the order. There is no showing as to appellant’s efficient man- 
agement. The evidence falls far short of proving confiscation. Simi- 
larly, appellant has shown no justification for its claim of exemp- 
tion under § 8c (15)(A) of the Act, 7 U.S.C.A. § 608e (15) (A). 


TRANSPORTATION ALLOWANCE 

[5| Substantial evidence supports the adequacy of the transpor- 
tation allowance to plants within the 11-31 mile zone. The allow- 
ance is in recognition of the business custom that transportation 
costs be borne by producers. Under the graduated scale fixed by the 
milk order appellant’s plant, being in the 16-21 mile area, is entitled 
to a transportation allowance of 9¢. 

Many of appellant’s producers pay 20¢ a hundredweight for the 
contract hauling of their milk an average of 30 miles to appellant’s 
plant. Adding appellant’s 9¢ transportation allowance, the total 
amount to be spent for hauling would be 29¢. 

The evidence reveals that appellant’s allowance compares favor- 
ably with other hauling rates. Many of appellant’s producers are 
located in an area from which milk is “direct shipped” to two city 
bottling plants for 23¢ and 32¢ per hundredweight respectively, or 
an average of 2714¢. Milk can be “direct shipped” in cans a dis- 
tance of 75 miles for 25¢ to 30¢ a hundredweight. The average 
direct shipment hauling rate for 14,000,000 pounds of milk was 24¢. 
The major part of the milk was hauled for 25¢ to 30¢. Clearly, the 
transportation allowance applicable to appellant is upheld by sub- 
stantial evidence. 

SuMMARY JUDGMENT 

[6] Summary judgment procedure was properly utilized herein. 
Appellant insists that the instant matter involves genuine issues as 
to material facts and therefore that under Rule 56 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., following section 7238¢, its 
disposition on a motion for summary judgment was error. Accord- 
ing to the district court’s reasoning, since its decision had to be based 
on the record before the Secretary of Agriculture and not upon a 
trial de novo, it could consider that record alone whether the case 
went to trial or was terminated upon motion for summary judgment. 
Obviously, the summary judgment was proper. 
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[7] The claim that the Secretary of Agriculture admitted a vital 
allegation of the complaint has no foundation. The Secretary ad- 
mitted that appellant complained of the unreasonableness of the 
milk order but did not admit that the milk order was unreasonable. 


The judgment of the district court is affirmed. 
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AGRICULTURE DECISIONS FOLLOWED Na. 
In re Kraft Cheese Company, 1 A.D. 216 (1942); In re Dairy 
mmotteies: Fie. 2 BOD BAR se a ene ea oat 1317 


AMENDMENT OF ORDER 
Effect of lack of evidence in record upon validity of__..------ 1317 
EVIDENCE 
Effect of lack of, in promulgation record upon validity of 
SIE GE ri Sooo ne ee eee 1317 


OrveR No. 27 (NEw York) 
Effect of Lack of Evidence in Record Upon Validity of Amend- 
ment 
Where petitioner, a first handler, transferred milk to a sec- 
ond handler, Tuscan Dairy Farm, at which plant milk 
was also received from Tuscan’s own farm production, 
contended that the market administrator, in assessing 
petitioner’s milk, on the basis of an amendment to the 
order, first subtracted the milk received from Tuscan’s 
own farm production from the various classes of utiliza- 
tion at Tuscan’s plant and then classified petitioner’s milk 
in accordance with the remainder, it is held that it is 
doubtful from the contents of the notice of the amend- 
ment that anyone anticipated its result, and since the 
record does not contain any evidence, or even reason for 
the change, the petitioner is entitled to an exemption 
from the obligation imposed by virtue of the amendment, 
and the matter is returned to the market administra- 
tor to reclassify petitioner's milk at the Tuscan plant 
before subtracting pro rata from each class the milk re- 
ceived from Tuscan’s own production ___._.-.-------- 1317 





PROMULGATION HEARING 
Effect. of lack of evidence in record upon validity of amendment 
GE CURR. 2c cdsk eee cee Soe ee ee 1317 


PACKERS AND STOCKYARDS ACT, 1921 
DISMISSAL 
Failure to Sustain Burden of Proof 

Since the evidence failed to establish that the alleged shrink- 
age in weight of complainant's 65 head of cattle was due 
to unreasonable delay or slowness in weighing’ on the 
part of either or both of the respondents, the complaint 
hie: I 5 so Si eae esc dekosenwesseoesaeneeueee 1319 


Withdrawal of Complaint 
Upon complainant's request that its complaint for repara- 
tion be withdrawn, ordered that the proceeding be dis- 
CN es cc Geass coin amin lm areal wl asad oars Sea genta caer 1321 
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RATES AND CHARGES A.D. 


Authority to File Tariff Schedule 
Respondent granted permission to file a tariff schedule 
making effective, as of October 1, 1946, certain reweigh 
and resale charges, subject, however, to all the terms and 
conditions of the order of August 30, 1946, prescribing 
general rates and charges for the respondent 


Increase in 
Rates and Charges prescribed by order of May 20, 1946, or- 
dered modified herein to permit increases in rates and 
charges and assessment of charges for resales by dealers_ 1322 


Modification of Prior Orders 
Provisions of the order of February 28, 1933 (as modified by 
the orders of November 5, 1936, December 6, 1937, and 
December 26, 1942), modified and extended for a period 
of one year 
Suspension of 
The provisions of the order of August 30, 1946, changing pres- 
ent reweigh or resale charges are hereby suspended until 
October 1, 1946, and the provisions of the current tariff 
as to such charges shall remain in effect until October 
1, 1946 


SUPPLEMENTAL CONSENT ORDER 
Authority to file tariff schedule 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CONSIGNMENT 
Seller’s consignment to itself to enforce payment 


CONTRACTS 
Authority of Broker to Make Sale 
Where respondent denied that the broker had been given au- 
thority to contract’ to sell a carload of U. S. No. 1 toma- 
toes to complainant, it is held that the evidence war- 
rants a conclusion that such authority was given by re- 
spondent to the broker 


DAMAGES 
Measure of, based on— 
failure to deliver commodity 
market value at destination of commodity 
Replacement Purchase 
Where complainant paid more for a purchase in replace- 
ment than the market value as shown by the minimum 
price contained in the market news reports relating to 
less than carload sales, complainant can recover only the 
difference between the original contract price and the 
market value 
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DEFAULT Ay: Page 
Effect of Failure to Answer Complaint 

Where purchaser of celery was served with a copy of the 
complaint in a proceeding under the act to recover dam- 
ages resulting from his rejection of the produce, but no 
answer to the complaint was filed, and no request for 
an oral hearing was made, it is held that under the 
rules of practice the allegations of the complaint are con- 
sidered to be true, and that purchaser waived an oral 
hearing 


DELIVERY 
Delivery to carrier as delivery to buyer 


DISMISSAL 
Failure to Meet Shipper’s Representations 

Where complainant represented to respondent’s agent that 
a carload of cantaloups, then in transit, were in good 
shipping condition and respondent thereupon agreed to ac- 
cept and sell them for complainant’s account, and guar- 
anteed that they would sell for a stated minimum price 
but subsequent inspection at destination disclosed that 
from 3% to 47% of the melons, averaging approximately 
15%, were affected’ by decay, and approximately 20% 
had from 3 to 6 sunken and discolored areas ranging 
in size from % to 1% inches in diameter, it is held that 
(1) “merchantable” cantaloups mean such quality as 
would generally sell on the designated destination mar- 
ket and which are suitable for such purpose; (2) the 
cantaloups were not merchantable and fit for sale on 
such market; (3) the receiver’s refusal to accept them 
for the purpose stated was not in violation of the act; 
and (4) the complaint should be dismissed 


Lawful Rejection 

Where complainant sold a carload of tomatoes to respondent 
who rejected them upon delivery because of the badly 
bruised condition of tomatoes in one stack, it is held 
that the rejection was not without reasonable cause since 
the evidence showed at destination that the one stack 
had not been stripped when loaded at shipping point 
and that this was the proximate cause of the bruising 
and, therefore, the complaint should be dismissed 


Settlement Between Parties 
Where letter from complainant stated that the case had 
been settled, the complaint is dismissed 


Withdrawal of Complaint 
In a reparation proceeding under the act, the complaint 
is hereby dismissed at the request of complain- 
1326:693; 1327 693 
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EVIDENCE A.D. 
No. Page 
Facts showing— 
respondent failed to properly load. shipment__---__------- 1329 =701 
Improper loading of ahinmeit, ..-.. on eee sk en nse 1329 701 


Market News Reports 
Minimum price quotations in market news reports which 
relate to less than carload sales are sufficient proof of 
IE “ANS oe hb Bee Sie eee eee ees, 1325 689 


Sufficiency of memorandum ahd invoice to establish sale__-_ 1328 697 


LOADING OF SHIPMENT 
Obligation of Shipper to Load Properly 
The person selling and shipping tomatoes to another is un- 
der the obligation to load the produce in a reasonable 
and prudent manner to assure safe arrival at destina- 
tion under ordinary conditions of transportation___-__- 1329 699 


MEMORANDUM AND INVOICE 
parmoliency of to ostablish sale... .22-2.ssneseeccncccens 1328 697 


MERCHANTABLE 


RI III Nn AE) hn 25 CS RR kM San a i oe eS 1332 715 
REFUSAL TO ACCEPT 
Failure to meet shipper’s representations as justifying______-_ 1332 715 
REJECTION 
Purchaser of produce on basis of price f.o.b. shipping point 
aeseptance final has no right of ~......o...2-.....-......<. 1324 688 
REPARATION 
Breach of Warranty 
Where respondent failed to deliver onions of the grade sold 
and complainant rejected them, it is held that com- 
plainant is entitled to recover as damages for the breach 
of warranty the difference between the contract price 
Ses NE ED since cone ven nan as Ses eneneckdacdas 1325 689 
Failure to Deliver 
Where respondent failed to deliver tomatoes as provided in 
an f.o.b. contract of sale, the measure of damages is the 
difference between the contract price and, in the absence 
of an available market at the shipping point, the mar- 
ket value at destination less transportation charges_.._ 1330 703 


Failure to Pay Unpaid Balance of Purchase Price 
Where, in an oral agreement evidenced by written memo- 
randum and signed invoice, complainant having sold 
two carloads of oranges to respondent, consigning them 
to itself, and drew drafts for the agreed. price which were 
attached to bills of lading, and following respondent’s 
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REPARATION—Continued a 


Failure to Pay Unpaid Balance of Purchase Price—Continued 
failure to pay the drafts complainant diverted the 
3 oranges to other markets where they were sold for re- 
spondent’s account, the net proceeds having been re- 
mitted to complainant, it is held: (1) the memorandum 
and signed invoice establish the sale; (2) the delivery 
of the oranges to the carrier was delivery to respondent; 
(3) the consignment of the oranges to complainant was 
merely for the purpose of retaining possession to en- 
force payment; and (4) complainant is entitled to an 
award of reparation in the amount of the unpaid bal- 
anea of thie: merchade PEIGO o.ccs sc ooo ws ce eeecetenae 1328 


s 


Unlawful Rejection 
Where respondent purchased a carload of celery at a price 
f.o.b. shipping point acceptance final but, thereafter re- 
jected the shipment at destination, contending that he 
had purchased fancy celery whereas the rejected ship- 
ment was poor, it is held that respondent did not have 
the right to reject, and complainant is entitled to an 
award of reparation in amount of the agreed purchase 


Ne ke PR a ee oe a ee ee 1324 
REPARATION FOR— 
ROR OR OMNES ao tk ee 1325 
etre COINN ON 5s ee ee 1330 
Failure to pay— 
Dalance Of purchase Bliee: . 3.052024. 6o.5 5 nce enn ee eeea 1328 
CIN te a ee ee 1324 
SALES 
Sufficiency of memorandum and invoice signed by buyer to 
CERO eects ous ho eeaay oe bom aea eee 1328 


VIOLATION OF ACT 
MONT (OR WRETRMER ooo oe eeetegs case sedeonceeeeeueeoe 1325 


Failure to pay— 
Relnnee GF PUFTECRNSS WIIGG . q.42cn secs oe Sunce 1328 
DUVONGRG WEIOO oii Ss ce nn detesaes cease eeseseeee 1324 
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MILK RECEIVING STATION DIFFERENTIAL 
Provision relating to, as not confiscatory, 149 F. 2d 860 
Provision relating to, as not discriminatory, 149 F. 2d 860 
Provision relating to, sustained by substantial evidence, 149 F. 2d 


OrvER No. 61 (PHILADELPHIA) 

Milk Receiving Station Differential 

Validity of Provision Relating to 
Order No. 61 of the Secretary of Agriculture fixing 31 miles from 
City Hall, Philadelphia, as point beyond which a milk re- 
ceiving station allowance or differential is permitted, and 
denying such differential to plants between 11 and 31 miles 
from that point, is not discriminatory as applied to a station 
18 miles from such point, nor, in the absence of cer- 
tain proof is it confiscatory, and the promulgation of such 
provision is the proper exercise of the Secretary’s discre- 

tion, 149 F. 2d 860 


PRACTICE AND PLEADING 
Secretary’s admission did not constitute a vital allegation as he 
did not admit order was unreasonable, 149 F. 2d 860 


SUMMARY JUDGMENT 
Since court’s decision is dependent upon record before Secretary 
and not upon trial de novo, court below could consider that 
record alone and could dispose of matter on motion for, 149 
F. 2d 860 


TRIAL De Novo 
Secretary’s ruling on a petition not reviewable by, 149 F. 2d 860_- 
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